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“One of the Best of Us” 

John Frost’s piece in the May issue 
of The Florida Bar Journal entitled 
“One of the Best of Us” touched me 
deeply. During our careers most of us 
have been privileged enough to know 
lawyers like Larry Mathews. I wish 
that I had written such an eloquent 
piece upon the passing of Milton Fix, a 
great New York lawyer with whom I 
worked for many years. Such individu- 
als represent the best of our profession 
and the best of human nature. Their 
presence in our profession and in our 
lives leads us all to strive for a higher 


standard. President Frost is, unfortu- 
nately, correct in observing that the 
media does not like to pay attention to 
the likes of such persons. However, the 
fact is that people like Larry and Milton 
don’t die; they live on because we try to 
emulate them after they are no longer 
with us. This is how we truly honor law- 
yers like Larry Mathews, Milton Fix, 
and countless others like them. 

Thank you for reminding us of our 
nobler side. 


R. GONZALEZ 
Stamford, Connecticut 


barment may be had. 
“I do solemnly swear: 


officers; 


edge and approval; 


charged; 


Oath of Admission to The Florida Bar 


The general principles which should ever control the lawyer in 
the practice of the legal profession are clearly set forth in the 
following oath of admission to the Bar, which the lawyer is sworn 
on admission to obey and for the willful violation to which dis- 


“I will support the Constitution of the United States and the 
Constitution of the State of Florida; 
“T will maintain the respect due to courts of justice and judicial 


“T will not counsel or maintain any suit or proceedings which 
shall appear to me to be unjust, nor any defense except such as I 
believe to be honestly debatable under the law of the land; 

“T will employ for the purpose of maintaining the causes con- 
fided to me such means only as are consistent with truth and 
honor, and will never seek to mislead the judge or jury by any 
artifice or false statement of fact or law; 

“T will maintain the confidence and preserve inviolate the se- 
crets of my clients, and will accept no compensation in connec- 
tion with their business except from them or with their knowl- 


“T will abstain from all offensive personality and advance no 
fact prejudicial to the honor or reputation of a party or witness, 
unless required by the justice of the cause with which I am 


“T will never reject, from any consideration personal to myself, 
the cause of the defenseless or oppressed, or delay anyone’s cause 
for lucre or malice. So help me God.” 
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PRESIDENT'S PAGE 


Preserving and Enhancing the Practice of Law 


owe a debt. Not one in the con- 

ventional sense, but one just as 

real. I am indebted to the prac- 

tice of law for giving me more 
than I deserve. It is now time to repay 
that debt. Everything I am and every- 
thing I have comes from being a law- 
yer. I derive my sense of self-worth and 
self-esteem from it. I support my fam- 
ily from it. It enables me to do some- 
thing worthwhile in life. 

With all my heart, I believe that the 
practice of law is the highest calling in 
the secular world. Life and death issues 
are daily occurrences for lawyers. Not just 
in capital crime cases, but in cases where 
the sick are enabled to obtain needed 
medical treatment and assistance; where 
abused and neglected children are saved 
from their dangerous environment; 
where the food, air, water, and products 
we consume are kept unadulterated; 
where those falsely accused and facing 
the deprivation of their liberty are saved. 
The list goes on and on. 

It is the practice of law that keeps 
the republic intact and our democracy 
inviolate. The ultimate protector of ev- 
ery principle this nation holds dear is 
the practicing attorney. From the 
Founding Fathers forward, no other 
group of people has done more or serves 
a more critical role in furthering the 
principles of the Constitution than law- 
yers. Without the practicing attorney, 
this great country would dissolve into 
chaos and despair. 

As sure as night follows day, the logi- 
cal corollary to the above is the follow- 


ing: There is a total intertwining be- 
tween the practice of law, the adminis- 
tration of justice and the proper repre- 
sentation of the public. 

Having recognized the sanctity of 
the practice of law, this is what we plan 
to do in the year ahead to protect and 
advance the practice of law: 


Constitution Revision 

Fact: The fabric of Florida’s legal 
structure is the Florida Constitution. 

Fact: In the Oath of Admission to The 
Florida Bar all lawyers solemnly swear to 
support the Florida Constitution. 

Fact: The citizens of this state de- 
serve the best possible constitution. 
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Lawyers are, by virtue of their train- 
ing, practice, and experience, the group 
who is best able to provide technical in- 
put as to constitutional issues. 

Fact: Every 20 years, the Florida 
Constitution provides for the creation 
of a revision commission to assess the 
need for any constitutional changes or 
amendments. The Constitution Revi- 
sion Commission was empaneled in 
May, and will conclude its work next 
June. 

Short-term Solution: Sections of 
The Florida Bar, at our request, have 
offered to provide objective, scholarly 
legal research to the Constitution Re- 
vision Commission. This research will 
be provided without charge, as a ser- 
vice to the citizens of Florida, so that 
they may be assured of having a con- 
stitution that will be legally sound. 

Long-term Solution: The next revi- 
sion commission will come in the year 
2017. Through the efforts of the law- 
yers of Florida—The Florida Bar—this 
state will have a constitution that will 
last, and one of which we can be proud. 


Allowing the Practice of Law 
to Flourish 

Fact: The cost of keeping a law of- 
fice open and performing in an efficient 
manner has escalated at a pace beyond 
the rate of inflation. ~ 

Fact: Revenues from the practice of 
law have risen less than the rise in 
overhead. 

Fact: Meritorious matters are 
sometimes declined, and meaningful 
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access to the courts denied, when the 
cost of handling the matter is prohibitive. 

Short-term Solution: We have re- 
constituted the Member Benefits Com- 
mittee of The Florida Bar with this 
charge: Arrange for vendors in every 
area of law office overhead to offer sig- 
nificant discounts to members of the 
Bar. Included in this list are long dis- 
tance phone service, computers and 
software, typewriters, copiers and fax 
machines, office supplies, health insur- 
ance, communications equipment, and 
so on. It is our hope that this program 
will reduce the cost of maintaining a 
practice, which in turn will allow for 
representation of a wider range of cases 
and clients, including those in the 
middle class. 

Long-term Solution: We will not 
wait for the millennium to be prepared 
for it. We will be creating a two-year 
special action committee charged with 
the priority of developing more meth- 
ods, including the use of technology, to 
keep the practice alive and well into the 
21st century. 


Grievance Mediation 

Fact: A percentage of grievances in- 
volve technical violations of the Rules 
of Professional Conduct that could have 
been avoided through better communi- 
cation between lawyer and client. 

Fact: Complainants often feel they 
are not part of the grievance process 
after a complaint is filed. 

Fact: Lawyers facing grievances in- 
volving minor, technical violations of 
the rules sometimes feel they do not get 
an opportunity to fully present their po- 
sition. 

Fact: If a constructive meeting of 
the minds could occur between the com- 
plainant and respondent, full grievance 
proceedings would be unnecessary. 

Short-term Solution: The Florida 
Bar will begin a pilot grievance media- 
tion program. All parties will have to 
agree to participate. Florida Supreme 
Court-certified mediators have agreed 
to serve pro bono. If an agreement can 
be reached between the parties, then 
no discipline would be imposed and the 
case would be dismissed. The client and 
lawyer will be better served, and both 
will feel they are part of the system. 

Long-term Solution: If this pilot 
program proves successful, The Florida 
Bar will petition the Supreme Court to 


The ultimate 
protector of 
every principle 
this nation 
holds dear is the 
practicing 
attorney 


make this a permanent tool in the griev- 
ance process. 


Matching Lawyer and Client 

Fact: The typical prospective client 
does not know how to find the best law- 
yer to represerit them. 

Fact: The best way to find a lawyer 
is not based on whose Yellow Pages ad 
is most appealing. 

Fact: Clients need competent law- 
yers to represent them, and lawyers 
need clients they are well-prepared to 
represent. 

Short-term Solution: The Florida 
Bar has a lawyer referral service cover- 
ing 47 counties including Dade, Alachua, 
Sarasota, and Volusia, to mention a few. 
This service is underutilized. We have 
reconstituted the Lawyer Referral Ser- 
vice Committee with this charge: When 
a citizen of Florida needs a lawyer, the 
first place they should call is The Florida 
Bar or a voluntary bar referral service. 

Long-term Solution: A significant 
problem vexing this state is an increase 
in the numbers of lawyers without a 
matching demand for their services. We 
have assigned to the Student Education 
and Admissions to the Bar Committee 
the task of educating those who are 
thinking about entering law school that 
while our noble profession always needs 
good lawyers, the typical graduating 
lawyer finds himself or herself $20,000 
to $100,000 in debt with little or no 
prospect of obtaining immediate em- 
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ployment. This knowledge will ensure 
that those who choose to become law- 
yers have the facts and enter the pro- 
fession for the right reasons, and not 
as a crass effort to achieve wéalth. 


Restoring Honor to Lawyers 
and the Legal System 


Fact: The public’s respect for law- 
yers and the judiciary is low. 

Fact: This lack of respect is borne 
out of ignorance of the importance of 
our system and the great unheralded 
deeds performed by lawyers every day. 

Fact: Lack of respect for the legal 
system and the administration of jus- 
tice is antithetical to the precepts on 
which the United States is based. 

Short-term Solution: Every great 
expedition begins with a single forward 
step. We will create a speakers bureau 
in each judicial circuit. Volunteer 
speakers will address civic groups, col- 
leges, high schools, and elementary 
schools to provide education as to what 
important and worthwhile roles law- 
yers play in citizens’ lives and in keep- 
ing our country strong. Consumer 
groups that have had positive experi- 
ences with lawyers will be encouraged 
to get this word out. 

Long-term Solution: This must be 
an ongoing program to dispel the years 
of myths and distrust that have accu- 
mulated. Our work, along with an in- 
creased professionalism and civility by 
lawyers to all they come into contact 
with, will slowly but surely make the 
difference. 

I believe these programs mentioned 
here are sound and much-needed. In 
some cases I think they are overdue. If 
you also believe in any or all of these 
goals, I invite you to join me in getting 
the job done. I know that practicing law, 
while worthwhile, is not easy, and that 
sometimes it gets discouraging. Accom- 
plishing these tasks will not be easy, 
either. Remember, though, that noth- 
ing important ever comes easy. No mat- 
ter what, rest assured that over the 
next 12 months your Board of Gover- 
nors and I will be there for you, for the 
practice of law, and for the administra- 
tion of justice in Florida.Q 


EpwarpD R. BLUMBERG 
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GLOBAL INVESTING 


T. Rowe Price International Stock Fund—performance potential plus diversification. 
If you want to diversify for enhanced return potential with reduced risk, don’t overlook inter- 
national equity investing with T. Rowe Price. By providing exposure to potentially stronger- 
performing foreign markets, international stock investments can help increase long-term returns. 
And, since foreign economies tend to move independently of each other and the U.S., diversifying 
internationally can actually help reduce the overall volatility of a domestic portfolio. 


Our International Stock Fund—one of the oldest and largest interna- 


Forb es tional no-load mutual funds—follows a prudent strategy of investing 
in the stocks of established companies outside the United States. It 
Honor Roll Selection has proven itself over a period of up and down markets, in times of 
7 Years Running both a weak and a strong U.S. dollar. In fact, the fund’s success has 


SZ placed it on the Forbes Honor Roll for the seventh consecutive 


year— it’s the only international fund that can claim this distinction* 


Benefit from our expertise. At T. Rowe Price, we've been 
helping people invest overseas since 1979, when we joined 
forces with Robert Fleming Holdings, Ltd., one of the world’s 
oldest and most successful international advisers. Today, 
Rowe Price-Fleming serves as investment adviser to our 
family of international funds and manages over $29 billion 
in foreign stock and bond assets. In fact, we are the largest 
manager of international no-load mutual fund assets.** 


Call today for fund information and a free planning 
guide. For information on any of our international stock 
funds, simply request a free information kit today. To learn 
how to develop and execute an international investment 
strategy that’s appropriate for you, also request our free guide, 
Diversifying Overseas. Of course, international investing has 
special risks, including currency fluctuation, political and 
economic instability, and the volatility of emerging markets. 


T. Rowe Price Family of 
Foreign Equity Funds 
¢ Global Stock Fund 
¢ International Stock Fund 
¢ International Discovery Fund 
¢ European Stock Fund 
Japan Fund 
¢ New Asia Fund 
Latin America Fund 
¢ Emerging Markets Stock Fund 


As with any stock fund, there will be price fluctuation. $2,500 minimum investment ($1,000 for 


IRAs). No sales charges. 


www.troweprice.com 


Invest With Confidence® 


T:RowePrice 


Call 24 hours for your free 
international planning guide and prospectus 


*As cited in Forbes magazine (Mutual Funds issue) dated 8/26/96. The fund's performance from 3/31/84 to 6/30/96 was considered; 18 honorees were selected. The honorees are 
chosen annually; candidates must be open to new investors and have had the same management for at least 5 years. Sector funds are excluded. * * Strategic Insight Simfund. Past perfor- 
mance cannot guarantee future results. Read the prospectus carefully before investing. T. Rowe Price Investment Services, Inc., Distributor. ISFO36428 
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new Bar year is upon us. 

With the annual change in 

our leadership and commit- 

tee composition comes the 
cpportunity to focus energies in new di- 
rections, to address new issues, and to 
bring fresh ideas into discussions of 
areas of ongoing concern. 

Two areas the Bar has for years been 
concerned with are assisting consum- 
ers find the appropriate attorney to 
help them solve their problems, and 
helping our members to meet the eco- 
nomic challenges of operating a law 
practice by matching them with clients 
whose issues align with the members’ 
areas of expertise. 

President Edward Blumberg has 
asked the staff and select committee 
volunteers to help in that effort, in part 
by placing new emphasis on the great 
benefits to both lawyers and the public 
of utilizing the lawyer referral services 
offered by local bar associations, as well 
as the Statewide Lawyer Referral Ser- 
vice operated by The Florida Bar. I have 
discussed the LRS in this space before, 
but thought an update and an invita- 
tion for you to consider joining the LRS 
panel would now be timely. 

The word already is getting out 
about the Statewide Lawyer Referral 
Service. Last year the LRS made 
108,586 referrals to areas of the state 
not covered by local bar referral pro- 
grams, about 13,000 more referrals 
than the service made in 1995 and 
54,000 more than were made in 1992. 

The 800 lawyers who have joined the 
LRS panel reported earning more than 
$3.25 million in fees from referred cases. 

Any Bar member in good standing 
who maintains an office in an area not 
covered by a local bar may join the 
panel by completing an application and 
submitting a $100 annual membership 
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EXECUTIVE DIRECTIONS 


Referral Service Proves a Win-Win 
for Consumers and Attorneys 


fee. Participating lawyers must carry 
at least $100,000 in professional liabil- 
ity insurance. 

The referral service is computerized 
and panel members are grouped by 
county and area of practice. Referrals 
are made on a rotating basis. 

The statewide service covers smaller 
counties that do not have a local bar 
service, but also covers a number of our 
more populated counties, including 
Dade, Volusia, Lee, Polk, Alachua, 
Sarasota, and Manatee. If calls come 
in from areas with local programs, the 
Bar refers the caller to the local service. 

The number of referrals each law- 
yer receives varies, of course, depend- 
ing upon their location and the areas 
of practice they list with the LRS. 

In 1996, the service made 22,306 
family law referrals, 7,206 labor law re- 
ferrals, 6,215 personal injury referrals, 
5,367 consumer law referrals, and 5,193 
real estate referrals. 

On average, the service makes 450 
referrals a day and another 100 refer- 


rals to local bars and other agencies. 
In April, the service set a record of 
10,016 referrals. 

Incoming calls to the referral service 
are answered by a clerk at the Bar Cen- 
ter, who takes the caller’s name, ad- 
dress, and telephone number and gets 
a brief description of the caller’s legal 
problem. The caller then is given the 
name, address and telephone number 
of a panel member and is advised to 
contact the lawyer for an appointment. 

Of great benefit to the public is the 
pledge from panel attorneys to provide 
an initial half-hour consultation for no 
more than $15. If the attorney takes a 
fee-generating case, the service receives 
10 percent of the fee to underwrite its 
operations. 

The LRS also has specialty panels of 
lawyers who are willing to take elderly, 
low-fee, AIDS law and disability law cases 
for clients in need. Specialty panel mem- 
bers offer free initial consultations. 

The LRS has a staff of nine part-time 
clerks, two of whom are fluent in Span- 
ish. The service is open Monday through 
Friday from 8 a.m. until 5:30 p.m. 

The Lawyer Referral Service is pro- 
moted in the Yellow Pages of every 
county covered by the service. Periodic 
press releases promoting the service 
also are sent to the media. 

The LRS has proven over the years 
to be awin-win arrangement for con- 
sumers and participating Bar mem- 
bers. For more information or an ap- 
plication, contact Karen Kelly at (904) 
561-5810, or look up the referral ser- 
vice on the Bar’s Internet site, 


www.FLABAR.org. 


JOHN F. HarKnEss, JR. 
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Gained by the classic small towns and architectural traditions of St. Augustine and the West Indies, 
Duany/Plater-Zyberk have designed a town plan that establishes Rosemary Beach as one of 

the most important architectural endeavors of its kind. Seventy families have 

recently chosen to build their beach homes in Rosemary Beach. 


We invite you to visit soon and choose your homesite. 


BEACH 


P.O. Box 4801 Santa Rosa Beach, FL 32459 
(800) 736-0877 (904) 231-2900 
rosemrybch@aol.com 
SCENIC ROUTE 30A 8 MILES EAST OF SEASIDE 


The New Traditional Town on the Gulf 


Ona perfect be 
a new town 
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Profile 


Edward Blumberg 


When you meet 
Ed Blumberg, his 
boyish face topped 
by slightly unruly 
black hair with an 
occasional gray 
strand breaks 
readily 
smile that spreads 
to his eyes. He 
shakes hands en- 
thusiastically. 


Described by friends as an exceptionally hard 
worker deeply dedicated to the practice of law, 
the new president has plans for significant action 
during the coming year. 


By Gary Blankenship 


into af& 


always utilize our 
greatest efforts. 
Representing them 
is an awesome re- 
sponsibility, and 
one we do not take 
lightly.” 

He believes pas- 
sionately in the im- 
portance of lawyers, 
calling the practice 


fy of law “the highest 


“Are you doing fm 


okay?” he invari- 
ably asks. 


Beneath the gre- 


garious exterior, 
though, lie several 


calling in the secu- 


lar world.” 


He believes indi- 


vidual lawyers, and 


The Florida Bar, 


Be) need to keep work- 


serious streaks, 


streaks of strong 
feelings about his f= 


practice, his pro- 
fession, and the 
people in his life. 

He is serious 
when he talks 
about the cata- 


BLUMBERG’S DEDICATION to his family is legendary among the Board of Governors. He 


routinely flies home at the close of a day’s business and flies back in time for the start of the 
next day’s session. 


ing to restore the 
respect once ac- 


corded members of 


the legal profession. 
“You go to a hospi- 
tal and watch how 
they treat doctors. 
Everybody falls all 
over them — ‘Yessir, 


strophically injured clients he’s represented over the past doctor so-and-so,’ ‘Right away, doctor!’ Then go to the court- 
23 years. “In the practice of law, it is essential that we house. How do they treat lawyers? They search us! Restoring 


12 THE FLORIDA BAR JOURNAL/JULY/AUGUST 1997 


| 


respect to the profession has got to be 
one of our major goals.” 

And his dedication to his family — 
wife Iliana and eight-year-old twins 
Robert (“Beau”) and Caroline — is leg- 
endary among members of the Board 
of Governors, where he is known as the 
only one to consistently punctuate 
three-day board meetings with nightly 
flights home. That tradition held true 
during the past six months, as he pre- 
pared for his year as president with fre- 
quent trips to Bar headquarters in Tal- 
lahassee. He’ll get out of an afternoon 
meeting at the Capitol, go home to 
Coral Gables and be back, early, for an- 
other meeting at 9 a.m. With charac- 
teristic self-deprecation, he says of the 
twins, “At least they act like they’re 
glad to see me, which is good.” 

“When all is said and done, Ed will 
be remembered as a ‘lawyers’ presi- 
dent,” says Burton Young, the former 
Bar president Blumberg considers his 
mentor in Bar work. “He loves being a 
‘lawyer, and he is very concerned with 
how lawyers are faring throughout the 
state.” 

Blumberg has served on the Board 
of Governors since 1987. In addition to 
a lot of frequent flyer miles, he has ac- 
quired a few tricks over the years that 
help him keep all his plates spinning. 

“Ed’s watch never tells the correct 
time, on purpose,” notes Scott Baena, 
a friend of the new president for 22 
years. “It’s not less than 40 minutes 
ahead of real time. That habit goes a 
long way to explaining the nature of the 
man. He’s always ahead of you.” 

“Ed is an extremely hard worker,” 
adds Circuit Judge Thomas Carney, Jr., 
a close friend who met Blumberg when 
they worked opposite sides of a case 20 
years ago. “If I want to reach Ed at 6 or 
7 in the evening, I'll call his office. If I 
want to reach him on Sunday, I'll call 
his office. He’s what a lawyer should be 
— he works very hard for his clients, 
and he’s an honorable man.” 

“He prepares so thoroughly . .. . I’ve 
never seen anyone put so much time 
and effort into preparing a case and pol- 
ishing it,” agrees Cecyl L. Pickle, who 
gave Blumberg his first job out of law 
school, as a clerk at Knight Peters 
Hoeveler Pickle Niemoeller & Flynn, 
one of Miami’s oldest firms. “He makes 
it look so easy when he gets to court. It 
looks like everything he does couldn’t 
happen any other way. He doesn’t ask 
you to believe him, he tells you why you 


ED BLUMBERG AND STEVE DEUTSCH in the downtown Miami offices they’ve 
occupied for two decades. 


‘A guy who works triple-time .. .’ 


Those who know Edward Blumberg best uniformly say that if he 
approaches the Bar presidency with the same dedication he shows his clients, 
Bar members will be pleased with the results. And, they say, he will. 


“They’re going to get a guy who works triple-time on the matters he’s 
dealing with as Bar president,” says Lewis Jack, a frienc of the new president 
since the two met on opposite sides of a case more than 20 years ago. “He’s got 
a strong work ethic. He’s got a strong character. He’s a very persevering kind of 
guy. He won’t give up on anything. He'll find a way to get it done, and get it done 
right.” 


“He’s an outstanding lawyer,” agrees George Elias, who had an office 
next door during Blumberg’s early years of practice and, like Jack, has counted 
him as a close friend for 20 years. “He’s intense, thoroughly knowledgeable in 
the law, and has a great instinct for the merits of a case. If he approaches [the 
Bar presidency] as he does everything else, he’ll do a great job. If he puts his 
name on something, he goes all the way.” 


Blumberg, partner Steven Deutsch, and members of their firm, 
Deutsch & Blumberg, P.A., are low-key. They have a very specialized practice, 
representing clients catastrophically injured through medical malpractice, 
defective products, and, on occasion, automobile accidents. His own area of 
expertise is medical negligence, with virtually all of his cases referred by other 
lawyers who know the firm’s reputation. While he generally has eight to ten 
significant cases in some stage of litigation, Blumberg reserves a percentage of 
his time for small but deserving cases, and it is in discussing those cases that 
his strong views emerge about the lawyer’s role as protector of the individual 
and as key to access to justice (see this month’s President's Page). 


“He is totally devoted to the ideal of being a lawyer, in terms of being 
a zealous advocate and loyal to your client,” says partner Louis Thaler, who left 
the Bar’s disciplinary staff in 1989 to join the firm. “He teaches us to cover all the 
angles, all the possibilities, whether the case is, quote, large or small.” 


Thaler and Blumberg met when Blumberg served on a grievance 
committee before joining the Board of Governors. “He is really attuned to the 
system, and what needs to be done to promote and to protect the system,” 
Thaler says. “He has a lot of good ideas.” 
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should. He’s the product of hard work and talent.” 

“I served with him on the Board of Governors for four 
years, and served on a grievance committee three years be- 
fore that, and I am on the grievance committee again. I’ve 
met a lot of lawyers, and I can tell you Ed Blumberg is the 
finest lawyer I have ever met,” Dr. Theodore Struhl says. 
“He goes way out of his way for his clients, works very hard, 
is extremely ethical. He is an excellent family man, who is 
raising his children beautifully. And he likes to have fun — 
he plays guitar very nicely, plays the piano by ear very nicely, 
and has a good sense of humor.” 

“Ed’s got that great, relaxing smile and manner, and that 
great sense of humor,” 


where you’re from or what your father did for a living — 
what counts is what you can do with your own ability and 
hard work. And that’s what’s great about the practice of 
law. How you do is determined by how hard you're willing 
to work.” 

Friends uniformly describe Blumberg as an incredibly 
hard worker, a trait that started when, as a pre-teen, he 
mowed lawns and delivered the Atlanta Journal. He landed 
a job at 15 as a stock clerk and then salesman at a shoe 
store in Atlanta. He recalls those times as educational — 
“you can learn a lot about human nature selling shoes” — if 
somewhat dangerous — “I walked a couple of miles home 
at night along a busy road; 
I wouldn’t let my kids do 


adds past Bar President 
Bill Blews, who named 
Blumberg chair of the 
Legislation Committee 
during a challenging leg- 
islative session. “But his 
easy manner notwith- 
standing, he is ex- 
tremely focused on his 


goals. He has a refined 
appreciation of the 
proper role of The 
Florida Bar, which takes 
some time to acquire, 
and has provided great 
leadership on the Board 
of Governors. We 
couldn’t have a better 
president during the 
constitution revision 
process. He understands 
the process, under- 
stands the legislature. 
He has a lot of street 
smarts about how things 
work.” 


EXECUTIVE DIRECTOR JACK HARKNESS “really shows us how things 
work and keeps us on track,” the new president says as he and Harkness 


Early Years 

Blumberg was born 
February 15, 1951, in 
Pennsylvania. His fa- 
ther was a businessman from a Philadelphia family, his 
mother an aspiring artist from Atlanta who had travelled 
north to further her education. When the marriage failed 
after a few years, his mother returned with her son to her 
hometown. 

“My mother’s family, the Peixottos, was one of the first 
Jewish families in the United States,” Blumberg, an eighth- 
generation American, says. “They were kicked out of Por- 
tugal during the Inquisition and went to the Netherlands, 
then to the West Indies and eventually to colonial America 
at Providence, and spread south from there. Some genera- 
tions prospered and some generations did not prosper. There 
were a lot of rabbis — my great-grandfather was the rabbi 
in Key West, and there are still a very few living down there 
whom he bar mitzvahed back in the early part of the cen- 
tury.” 

“More importantly, though, the real beauty of the United 
States, and particularly of Florida, is that it doesn’t matter 
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make plans for the year ahead. 


that today.” He proved 
adept at selling, earning as 
much as $200 a week while 
working part-time, a re- 
spectable salary back then 
even for a professional. 

High school activities 
included studying Latin 
(he won several statewide 
awards for his proficiency, 
ranking third in the state 
during his sophomore year 
and second as a junior) and 
membership in the debate 
team, where he recalls 
with irony doing better de- 
fending than on the affir- 
mative side. 

After graduation from 
North Fulton High School, 
he entered the University 
of Georgia, majoring in 
psychology. He was consid- 
ering three careers — 
medicine, psychology and 
law — because he saw 
them as helping people. 

“Being a medical doctor, 
that’s a special commit- 
ment. You have to have a 
special calling. I’m not sure I have that calling,” he says. As 
for psychology, two summers working in a mental hospital 
as a psychiatric assistant dimmed that prospect. 

“The people I thought I had helped the first summer and 
who were discharged were there again next summer,” he 
remembers. “I knew I wanted to do something more con- 
crete in terms of being able to help someone.” 

As for the third possibility, “I had the opportunity to take 
the LSAT when I was a junior, and I scored very high. That 
sealed my fate.” 

During undergraduate school Blumberg also sold travel 
plans door-to-door, which gave him more lessons in human 
nature — and an insight into his own nature that has shaped 
his law practice. “I became disenchanted with the product, 
and I quit. I learned from that. I cannot do something I do 
not truly believe in.” 

He and another student next talked to local restaurant 
owners and worked up a coupon book offering discounts on 


: 
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One way to find out 
about a person is through his 
or her friends. And it’s a good 
thing Ed Blumberg has so 
many friends, because the 
new Bar president is reluctant 
to talk much about himself, 
much preferring to talk about 
Bar issues or the state of the 
profession. According to 
Blumberg’s friends, the Bar 
will be in good hands for the 
coming year. That comes 
through not so much by what 
they say, but the way they say 
it, and through stories of what 
Blumberg has done for them. 


Take Richard Sasso, 
president and CEO of Miami- 
based Celebrity Cruises, who 
met Blumberg in a rather 
unusual way in 1979, when 
they were fellow tenants on 
the 28th floor of the New World Tower in downtown Miami. 
“He needed to expand his office space. His firm was growing 
and it would have been easier for him to absorb some of the 
space | was occupying,” Sasso says. “He asked if he could 
move us to the other end of the floor. He presented it so well 
and with such passion that | could not refuse and our 
friendship grew from that. We became best friends, and if 
you're his friend, you have one loyal, dedicated friend. He’s 
someone you can count on,” he adds. “He’s demonstrated 
that to me many more times than | could ever demonstrate it 
to him.” 


Or Dr. Arthur Shapiro, who met the Blumbergs as 
obstetrician for the birth of Beau and Caroline. “There was a 
time when | was having some difficult problems that | needed 
to have solved and he helped me to solve them,” Shapiro 
said. “He would take me out every Sunday on his boat as a 
matter of psychotherapy.” 


When Hurricane Andrew hit in 1992, Shapiro and 
his wife were on a cruise in Alaska, while at home in Miami 
were their two daughters, aged 16 and 10. “Ed, knowing | 
had two kids at home, called that morning and said 
Hurricane Andrew was coming and they better evacuate,” 
Shapiro said. Blumberg went over procedures to close the 
Shapiro house, then took them with his family to Orlando to 
escape the storm’s devastation. “Ed was really a lifesaver at 
that time,” Shapiro recalls. 


‘Someone you can count on...’ 


PAST PRESIDENT BURTON YOUNG, a longtime friend and 
mentor, encouraged Blumberg to become involved in Bar ac- 
tivities. Both were on hand for the Supreme Court's recent Ses- 
quicentennial Gala. 


“He is in my judgment 
one of the finest personal in- 
jury lawyers I’ve ever had the 
experience of working with,” 
adds former Bar President 
Burton Young. “I was so im- 
pressed with his work that 
when my wife had a major 
medical malpractice case, Ed 
represented her, and he did 
just an absolutely superior job. 

“He’s so charming, but un- 
der all that charm there is a 
volcano of great ideas and he 
knows how to sell his ideas 
without being offensive.” 


Imogene Synon of Key 
West says she will never for- 
get meeting her law school 
classmate: “I had broken my 
foot during the first week of 
classes. | was on crutches, 
standing outside the library, 
and it was raining. | had my books in a backpack. | was 
soaking wet and there was this huge puddle that covered 
the sidewalk. | didn’t know how | was going to get across. It 
was a real low point, and | was standing there, thinking 
about just dropping out and going home, and then there 
was Ed, coming through the rain with a big smile, and he 
just picked me up and carried me across the puddle and 
set me down and went on his way.” 


Scott Baena, another 20-year friend, served on 
the Board of Governors with Blumberg, and has tried cases 
with him. “He sets out a tactical course to follow in every 
case I’ve been in with him and he sticks to it. What also 
impresses me is his great compassion for those he 
represents. He really feels a great deal of sympathy and 
empathy for them. He goes to extraordinary lengths to do 
nice things for his clients, beyond what we generally think to 
be our professional responsibility.” 


“There are so many people who are trying to tear 
the Bar down, but, then, there are also people like Ed who 
have the drive to make the Bar better than it is,” adds 
Granville Petrie, Jr., a former Miami sole practitioner who 
now calls Tallahassee home. “I just sort of sit back in 
amazement and think the Bar is very fortunate to have 
people of his ilk to donate their energy to making the Bar 
better.” 
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EVEN WITH A HECTIC SCHEDULE, time is 
always available for Beau’s Little League 
games. Deutsch & Blumberg sponsors the 
team. 


meals for university students. A local 
attorney did the necessary legal work 
for free, an example of a lawyer’s will- 
ingness to help someone in need that 


Blumberg has not forgotten. “I was ex- 
tremely grateful to him,” he recalls. 

Did the venture work ? “I sold thou- 
sands of those books, at $2 each.” 

Upon graduation from the University 
of Georgia, Blumberg was accepted at 
the College of William and Mary law 
school, in Williamsburg, Virginia. Sur- 
rounded by the rich history and tradi- 
tion of that beautiful campus, the new 
law student soon realized he had made 
the right career choice. 

“Some of my classes were held in the 
college’s original building, the Wren 
Building, where I knew Thomas 
Jefferson had sat,” he recalls. 
“Williamsburg was a cradle of Ameri- 
can democracy, and it gave me a tre- 
mendous reverence and respect for 
anything having to do with the law and 
lawyers. It made me realize I had made 
the right decision. I truly believe being 
a lawyer is the highest calling one can 
achieve in the secular world.” 

Small classes ensured a lot of one- 
on-one instruction from professors. 
“They taught me how to read a case and 
understand the case. A lot of time was 
spent on theory and a lot of time was 
spent on the English common law,” 
Blumberg says. “We studied cases in 
the federal system. There was a lot of 


emphasis on federal practice.” 

“I remember him as very intelligent 
and very studious,” says Imogene 
Synon, now a Key West lawyer who re- 
calls first meeting her classmate quite 
clearly. “I had broken my foot during 
the first week of classes. I was on 
crutches, standing outside the library, 
and it was raining. I had my books in a 
backpack. I was soaking wet, and there 
was this huge puddle that covered the 
sidewalk. I didn’t know how I was go- 
ing to get across. I was close to tears. It 
was a real low point, and I was stand- 
ing there, thinking about just dropping 
out and going home, and then there was 
Ed, coming through the rain with a big 
smile, and he just picked me up and 
carried me across the puddle and set 
me down and went on his way... .” 


Coming to Florida 

During college Blumberg spent a 
couple of spring breaks in South 
Florida, and was attracted by the area’s 
dynamism, rapid growth, and warm 
climate. Even before finishing at Will- 
iam and Mary, he applied to take the 
February 1975 Florida bar exam. After 
graduation in January, Blumberg 
headed to Miami, not knowing anyone 
in the area. With a laugh he recounts 
how on his first day in town he naively 
went to the University of Miami School 
of Law placement office, thinking they 
would help with job leads. The office 
told him any job information they had 
was reserved for UM students. 
Blumberg went outside and glumly 
looked at a board where job openings 
were posted, but found the employers 
were identified only by code numbers 
assigned by the placement office. As he 
stared dejectedly at the board trying 
to figure his next move, a student as- 
sistant posted a card advertising a law 
clerk job for 10 hours a week, at $5 an 
hour. Because of the few work hours, 
the Knight, Peters firm name was 
listed. Blumberg jogged to a phone 
booth and called, which led to an im- 
mediate interview. It was a Friday af- 
ternoon. 

“I had no idea I was going into one of 
the oldest law firms in Dade County. 
They ushered me back to see Mr. Pickle, 
and he started asking me questions 
about construction litigation,” 
Blumberg says. “We mostly had stud- 
ied corporate and commercial law at 
William and Mary, so I didn’t have the 
slightest idea of what he was talking 
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about. But he was very kind to me and 
must have taken a liking to me. He 
asked me when I was able to start. I 
said, ‘I can start right now, this 
minute.” 

The senior lawyer said Monday 
morning was soon enough. 

Blumberg showed up early the follow- 
ing Monday for his first assignment. 
“Mr. Pickle gave me an assignment, and 
I didn’t have any knowledge of the law 
in that area. Then I went into the li- 
brary, and all the books were different 
from what I was used to. I was used to 
researching in the federal system, but 
I wasn’t used to researching in the state 
system.” It was perhaps the turning 
point of his career. 


Learning Florida Law 

A couple of other clerks showed him 
how to research Florida cases, and he 
plunged into the work. Actually, 
‘plunged’ may be too mild a word. 

“The nature of the practice at this 
firm was insurance defense, with an 
emphasis on construction litigation, 
representing architects and engineers 
and some medical malpractice and 
some automobile practice,” he says. 
“They had very large cases that were 
filed by the better plaintiff lawyers in 
South Florida. I realized if I was going 
to succeed, I had better bone up on this. 
Since I was only hired to work 10 hours 
per week, I stayed there and I read 
every reported case in the insurance 


CAROLINE LIKES TO HELP DRIVE when the 
family takes off in its refitted cabin cruiser. 
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coverage area and the negligence area 
and products liability, and medical mal- 
practice that had ever come out of the 
State of Florida. I had all this time on 
my hands. I read every book in their 
library and all the statutes on anything 
that was even related to negligence.” 

Given the rapid growth and changes 
in the law in the past 22 years, 
Blumberg says such an undertaking 
would probably be impossible today. 
But his doggedness back then was not 
unnoticed by the senior members of the 
firm. 

“One of his great attributes was and 
is that he works so hard,” Pickle says. 
“T’ve never met a lawyer who works as 
hard as he does. .. . I noticed he had a 
bulldog tenacity in seeking the answer 
to whatever questions that might be 
raised by the problem we had been 
employed on.” 


A Fast Start 

Blumberg took the bar exam in Feb- 
ruary 1975 and was sworn in in May, 
becoming, shortly after his 24th birth- 
day, one of the youngest members of the 
Bar. With his Bar admission came an 
offer to become Pickle’s associate. 

“He took me under his wing and took 
me with him to depositions and trials,” 
Blumberg remembers. “He had me out 
in the field investigating and taking 
pictures and taking witness statements 
and doing jury instructions and verdict 
forms. My first day as a lawyer, I at- 
tended hearings and took a doctor’s 
deposition. Mr. Pickle probably spent 
as much time teaching me as he did 
practicing. It amazed me he would have 
that much patience and caring, that he 
would feel an obligation to pass on to 
me the knowledge and sense of ethics 
he had accumulated over the years.” 

According to Pickle, there wasn’t that 
much instructing to do. “I didn’t give 
him a lot of recommendations, but when 
he read the file, he gave me a lot. He 
could read the file, grasp the issues and 
know what had to be done,” he recalls. 

When the senior lawyer was side- 
lined for a couple of months with a mi- 
nor health matter, all of his files fell to 
Blumberg, who found himself with 
major cases being tried by the best law- 
yers in South Florida. The result, Pickle 
says, was that some of the most promi- 
nent members of the Dade trial bar 
found themselves being bested by the 
boyish-looking Blumberg, a year out of 
law school. 


‘A careful skipper...’ 


Workaholic is a word to describe people who don’t toil as hard as new 
Bar President Ed Blumberg. 

Merely following Blumberg around can be tiring, and listening to 
others describe the long hours he works completes the exhaustion process. It’s 
clear that Blumberg runs at a higher gear than most. One secret is that he 
speed reads at up to 10,000 words a minute. 


Getting the president to talk about what he likes to do outside the 
office isn’t easy. He shows a family picture on the ski slopes taken last year, 
and says that’s one of a very few vacations, outside of an extra day or two with 
his family at Bar events, he’s taken in years. 


These days 
family activi- 
ties form the 
core of his 
out-of-office 
life. The fam- 
ily annually 
attends the 
Homestead 
Rodeo, and 
Blumberg 
also makes 
time for 
Beau’s Little 
League 
games and 
Caroline's 
ballet recit- 
als. And the 
baby grand 
piano in the 
Blumberg 
home is no 
ornament. 
liana, Beau, 
and Caroline 
take weekly 
lessons. Ed 
has_ played 
for years, fa- 
voring the big 
band stan- 
dards of the 
1940’s and 
50’s. He also 
plays some 
guitar, and 
friends say 
he’s better 
on that than 
the piano. 


VACATIONS ARE RARE for the Blumbergs, but they make time for 
the Homestead Rodeo each year. Beau has no interest in being a 
cowboy, though — he and his sister plan to take over Dad’s practice. 


But probably the main Blumberg pastime is their cabin cruiser. He’s 
had the interior refitted with a comfortable layout and the boat carries the family 
on many cruising and fishing expeditions. Caroline confesses she enjoys 
driving the boat. 


And while some friends like to tease Blumberg about his nautical 
skills, he’s actually a careful skipper, who can adroitly manipulate the helm and 
throttles to gently negotiate his craft back to the dock, even with a cross wind 
and current. 
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SERVING ALL MEMBERS OF THE BAR is the goal of the new president, who spent time in Tallahassee before taking office to meet with 
staff and discuss ideas on improving services. “The Bar has the finest professional staff of any association I’ve ever worked with,” he says. 


“I had been taught by the best and I 
handled the biggest cases against the 
best lawyers. So I had exposure. I had 
10 years’ worth of experience in the first 
year of practice. Today, I doubt people 
could get that kind of exposure,” 
Blumberg says. 

The only difficulty was that 
Blumberg, again, could only do what he 
believed in, and was ill at ease defend- 
ing some cases. 

“Philosophically, I was uncomfortable 
when I would win a case against a cata- 
strophically injured person. I would 


have trouble sleeping at night,” he says. 
“T just didn’t like it. So I knew I would 
have to switch sides and represent 
those people.” 

In November of 1976 Blumberg met 
Steven K. Deutsch during a case, and 
the two hit it off. In due course they 
opened their own practice in the office 
they still occupy, on the 28th floor of 
the New World Tower in downtown 
Miami, overlooking Biscayne Bay. 

“Those first years were very exciting,” 
Deutsch says. “We worked very hard, 
and didn’t earn a lot of money. Like any 
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new practice, it took time to become 
established.” 

“Those two just started out together, 
and have been tremendously success- 
ful,” recounts another man Blumberg 
has called on for advice over the past 
two decades, retired banker Gene 
Caldwell, who describes himself as 
“Edward’s adopted uncle.” 

The success of the firm was assured 
from the start, Caldwell says, in large 
part because of Blumberg’s approach to 
people and to his practice. “He’s just a 
good guy all the way around. He’s an 


7 


honest guy, a good lawyer, and a good 
friend. You won’t find anyone who can 
say an unkind thing about him,” he 
says. 

About the only change in Deutsch & 
Blumberg in 20 years is they have 
added two more lawyers to the firm, and 
they now occupy more office space. It’s 
been a good relationship, both personal 
and professional. 

“A true blessing in my life was meet- 
ing up with Steve Deutsch,” Blumberg 
says. “He has an extraordinary intel- 
lect and takes a technical issue in a case 
and dissects it and redissects it and un- 
derstands it better than anyone in the 
case, including the expert witnesses. It 
is said that when he is on the case rep- 
resenting the plaintiff, the compensa- 
tory value of the case goes up dramati- 
cally.” 

“Ed’s a great motivator. He has a pas- 
sion for doing what’s right,” Deutsch 
says of his partner. “He’s concerned 
about the members of the Bar as well 
as the public we serve. Having an ac- 
tive practice, he understands the prob- 
lems lawyers face and he will utilize his 
position as president to help lawyers 
and the public.” 

Blumberg does almost purely plain- 
tiffs personal injury work. He estimated 
about 60 percent of his cases are medi- 
cal malpractice, with the rest split 
among products liability and aquatic 
accidents, automobile accidents, and 
the like. “Occasionally we will represent 
a defendant,” he notes, “But only if we 
believe in the cause.” 


Family and The Florida Bar 

In 1986, Blumberg married Iliana, a 
Miami native. “She’s very devoted to the 
children and their activities. She is very 
bright, with an extraordinarily high IQ, 
and very perceptive. She doesn’t miss 
anything,” he says. “It’s very helpful for 
me to run things by her, because her 
insight runs pretty deep.” 

Blumberg is quick to give full credit 
to his wife for his children’s good be- 
havior. “She has much more patience 
than I do. She does their homework 
with them, takes them to synagogue, 
volunteers at their school. She has in- 
stilled in them her kindness and sensi- 
tivity toward others. She’s a super mom, 
in every sense. Thanks to her, Beau and 
Caroline are well-rounded kids.” 

“He is the most honorable person I’ve 
ever met and the fairest person I’ve ever 
met,” Mrs. Blumberg says. “He always 


‘Having an active 
practice, he 
understands the 
problems lawyers 
face and he will 
utilize his position as 
president to help 
lawyers and the 
public.’ 


does the best for his clients, always 
works his hardest to get the best for his 
clients.” 

She says his typical day has 
Blumberg out of the house before 7 a.m. 
and not returning until 7 p.m. or 8 p.m. 
Saturday is strictly reserved for family 
activities, but the new president is very 
likely to spend at least part of Sunday 
in the office. 

Eyes twinkling, Blumberg says both 
children, for now, plan to take over their 
father’s practice. A subject of ongoing 
negotiations with Beau and Caroline is 
how much they will pay their father, 
and Deutsch, to stay on and help out 
after the takeover. “They would pay us 
$100 apiece for a half-day and $150 for 


Ed Blumberg looked even younger 
than his 24 years when he sat for his 
first Dade 

County 

Bar photo 

in 1975. 

He com- 

pensated 

for his 

youthful 

appear- 

ance by 

spending 

almost all 

his free 
time in the library, reading every case 
and article he could find on topics re- 
lated to negligence. 


a full day,” he says, laughing. “It’s bet- 
ter than $20 a week, which was the 
original offer.” 

Virtually everyone interviewed for 
this article mentioned Blumberg’s de- 
votion to his family as an integral part 
of his make-up. 

“He is just a doting father,” notes 
Ruth Struhl, Dr. Struhl’s wife and a 
close family friend. “Even with his 
humongous schedule he finds time to 
get to Beau’s Little League games and 
Caroline’s ballet recitals.” 

Another area of dedication during the 
past 15 years has been service to the 
organized Bar. The examples of Cecyl 
Pickle and Burton Young left their mark 
on Blumberg from the early days of his 
practice. 

“IT saw Mr. Pickle doing work for the 
Bar, volunteering as a prosecutor in 
grievance cases and helping to write 
several CLE manuals,” Blumberg says. 
When his practice reached a point 
where he could “begin paying back to 
the profession,” past president Young 
encouraged him to volunteer for Bar 
work. 

“This is a very, very special person,” 
Young says. “I spotted his brilliance and 
his love for the law and encouraged him 
to share his talents. I have watched his 
career with the Bar with real delight. I 
thought I was a seer, he rose so quickly 
to the role of major leader.” 

Blumberg’s service began on an 11th 
Circuit grievance committee, and he 
was elected to the Board of Governors 
in 1987. Although he faithfully at- 
tended every meeting and dealt with all 
the normal board work, he held back 
from a full gallop into Bar activities 
during his children’s earliest years. As 
his children grew, though, so did his 
participation in the board. In 1994 he 
chaired the Legislation Committee and 
served on the Executive Committee and 
other key board committees. A year 
later, then the senior board member, he 
announced he was running for presi- 
dent, and won without opposition. 


Bar Goals 

“T have my own view as to what The 
Florida Bar as an organization can do 
for the practice of law and the admin- 
istration of justice,” Blumberg says. 
“While a member of the Board of Gov- 
ernors, I’ve tried to do all I can to as- 
sist in those areas, but I realized that 
if I wanted to make the greatest impact, 
the way would be by being president 
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CECYL PICKLE GAVE THE NEW PRESIDENT his first job out of law school, as a clerk with o 
firms, for $5 per hour. Impressed by the young man’s energy, Pickle hired Blumberg as an associate after his 


admission to the Bar. 


for a year. That’s the only reason I ran. 
This is strictly because I’m continuing 
to repay this debt that I owe to the prac- 
tice of law.” 

And like his 40-minutes-fast watch, 
Blumberg has long been planning for 
his presidential year. At the March 
Board of Governors meeting, he out- 
lined his goals and how he hopes to 
reach them (see his column in this is- 
sue), and has been working for months 
to get ready. 

“The way I see things is that the prac- 
tice of law, the administration of jus- 
tice and service to the client and the 
public are inextricably intertwined. 
They are not mutually exclusive. So I’ve 
developed some concepts that will 
greatly assist the lawyer in his or her 
practice, which in turn will greatly help 
the workings of the court and the over- 
all administration of justice. That in 
turn will provide greater access by the 
public to lawyers and the justice sys- 
tem,” he says. 


Grievance Mediation 

One goal is to introduce mediation 
into the Bar grievance process for mi- 
nor complaints — such as poor commu- 
nications, technical misunderstand- 
ings, where the client is unhappy with 
the results of representation, and even 


fession, and the le- 
gal system. That ef- 
fort will include 
nonlawyers, both in- 
dividuals and 
groups, who have 
been helped by the 
system. 

“With the help of 
our local bar asso- 
ciations, I’m going to 
establish a speakers 
bureau in every cir- 
cuit in this state, 
with lawyers and 
nonlawyers_as- 
signed, including 
public members of 
our grievance com- 
mittees,” he says. 
The bureaus will at- 
tempt to reach every 
civic organization, 
school, and college 

in that circuit in the 


fee disputes — that do not involve trust 
account violations or other such seri- 
ous charges. Blumberg has appointed 
a committee to study rules for a media- 
tion process, and a pilot program is be- 
ing organized. The idea already has 
affected the work of the Florida Board 
of Bar Examiners, according to Burton 
Young, who as chair of a Supreme Court 
panel named to study the examiners’ 
operations adopted his friend’s idea for 
working out minor disputes between 
the board and Bar applicants. 

“Many grievances flow from just a 
lack of communication between the cli- 
ent and the lawyer or a misunderstand- 
ing as to what the client expects from 
the lawyer and what the lawyer can per- 
form for the client,” Blumberg says. 
“Through mediation, the common 
ground and an understanding can be 
reached. If it is reached, and the client 
and the lawyer are satisfied, then the 
grievance ends there and the case 
would be dismissed. If both parties go 
into this with an open mind, it will be 
a learning experience for the lawyer, 
and the client will have had his or her 
say and will become a proponent of the 
system.” 

The new president also plans a grass- 
roots approach to the poor perception 
many people have of lawyers, the pro- 
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ne of Miami's oldest 


next year “to edu- 
cate on the real and 
valuable role that 
lawyers play in pro- 
tecting citizens’ rights. 

“This type of hands-on, person-to-per- 
son outreach program is the best way 
to educate the public, and I believe the 
dislike of lawyers comes from miscon- 
ceptions,” he says. 


Member Benefits 

Even of more direct impact to Bar 
members is Blumberg’s plans to help 
them reduce office overhead through a 
reconstituted Member Benefits Com- 
mittee. The committee has traditionally 
negotiated with providers of goods and 
services to get a discount for Bar mem- 
bers. The president wants to “super- 
charge” that role. 

“That means that we will be seeking 
ways to make law office supplies, such 
as copy machine paper, stationery, com- 
puters, typewriters, copy machines, of- 
fice furniture, long distance telephone 
service, health insurance and other 
items of everyday office overhead 
cheaper and more economical and at a 
markedly reduced price,” he says. “Our 
goal is to stop our lawyers from being 
choked to death by their overhead.” 

Blumberg also hopes to improve pub- 
licity about the Bar’s Statewide Law- 
yer Referral Service and local bar ser- 
vices to help potential clients find the 


| 


attorneys they need. 

“People don’t know how to find a good 
lawyer,” he says. “The sophisticated cli- 
ent has ready access to the best law- 
yers. Word-of-mouth is still the best 
way, but in an increasingly mobile and 
transitory society, this is not always 
available. Advertising is not a good way 
and a client should not select a lawyer 
based on the size or graphic appeal of 
an ad. The best source for finding a law- 
yer should be a bar referral service. We 
have a lawyer referral system and it 
works, but it is underutilized. 

“T have asked the Young Lawyers Di- 
vision and its president, LepAdams, to 
take on the job of invigorating and pub- 
licizing our lawyer referral system, 
with the goal that if someone needs a 
lawyer, the first place he or she is go- 
ing to think of calling is The Florida 
Bar or their local referral service.” 

As well as better educating the pub- 
lic about finding lawyers, Blumberg 
wants to better educate potential future 
lawyers about the challenges they will 
face in the legal profession. 

“I’m going to be asking some mem- 
bers of our Board of Governors and 
members of the Student Education and 
Admissions to the Bar Committee to 
speak at the colleges and law schools 
in Florida, first of all to inspire them 
on what a wonderful profession being 
a lawyer is and secondly to educate 
them on the sacrifices they will meet if 
this is the path they choose,” he says. 

“The average law student should un- 
derstand being a lawyer is not the ticket 
to wealth,” the new president says. “It’s 
very few in today’s legal economy who 
can hope to be in the higher paid cat- 
egories. If someone does choose to go to 
law school, they should choose to do so 
with their eyes open and for the right 
reasons.” 


Constitution Revision 

All those efforts would make for a 
highly ambitious year for any Bar presi- 
dent. But that doesn’t include perhaps 
Blumberg’s most far-reaching plan, to 
provide assistance for Florida’s Consti- 
tution Revision Commission, which is 
just beginning its work. 

Blumberg attended every meeting of 
the Constitution Revision Commission 
Steering Committee, which laid the 
groundwork for the commission over 
the past year, and offered free legal re- 
search from the Bar. The committee has 
recommended that the commission ac- 


‘The way I see 
things is that the 
practice of law, the 
administration of 
Justice and service 
to the client and 
the public are 
inextricably 
intertwined.’ 


cept that offer. Blumberg contacted ev- 
ery Bar section and division, and each 
offered to help. 

“To better assist the Constitution 
Revision Commission, The Florida Bar 
will be forming a Constitution Commit- 
tee which will be a mirror image in 
structure of the Constitution Revision 
Commission,” he says. “We'll assign our 
top legal minds to our committee who 
will be able to monitor and provide in- 
put when requested to the Constitution 
Revision Commission in a constructive 
fashion.” 

Blumberg served as guest editor for 
the April edition of The Florida Bar 
Journal, which was devoted to the re- 
vision process. 

“The core document from which the 
administration of justice and the prac- 
tice of law flows is the Florida Consti- 
tution. The rights and obligations of 
every citizen of Florida are directly 
impacted by this sacred writing,” he 
says. “It is thus a high honor for the 
lawyers of Florida, The Florida Bar, to 
make available its resources, talents 
and abilities to the citizens of this great 
and diverse state, with the ultimate 
goal of ensuring Florida’s Constitution 
is well-suited as we enter the 21st Cen- 
tury.” 

Aside from his goals, Blumberg will 
preside over a Bar that addresses or is 
concerned with many other issues and 
legal topics, such as the Bar’s enforce- 
ment efforts on the unlicensed practice 
of law. 

“It has been a priority of The Florida 
Bar to prosecute nonlawyers who are 
preying on the public by practicing law 


and we will continue to make that a pri- 
ority, as a service to the public to pro- 
tect them,” the president says. 

Blumberg continues a recent trend of 
Bar presidents from smaller firms. But 
the new president says he sees that as 
largely irrelevant because the Bar rep- 
resents all lawyers, whether they are 
from small, medium or large firms or 
work for a government agency. 

“We have to make sure that for every 
one of these lawyers, who sometimes 
have the same needs and sometimes 
have different needs, we are address- 
ing all of their needs without favor,” he 
says. “To the extent there was ever a 
perception The Florida Bar disfavored 
small-firm lawyers — and I don’t know 
that was the case — it is not the case 
now.” 

Blumberg expects the Bar to continue 
its efforts to regulate lawyer advertis- 
ing, within the boundaries set by the 
U.S. Supreme Court. “As long as that’s 
the law of the land, we’re going to have 
advertising,” he says. “The Supreme 
Court has told us there are areas where 
we can properly regulate advertising in 
order to protect the public and the jus- 
tice system. To the extent we can regu- 
late it and it’s not harmful to the legal 
system, then we have an obligation to 
regulate, and I want to continue to do 
so.” 

He also supports the professionalism 
programs of the Bar and Supreme 
Court. “In order for good change to oc- 
cur, sometimes the pendulum has to 
swing to an extreme. Over the years, 
that’s what happened with the loss of 
professionalism and the loss of civility. 
It finally hit the point of an extreme,” 
Blumberg says. “This is the point where 
the Bar got involved and the Supreme 
Court got involved. Now with the efforts 
of the Supreme Court and the Bar, the 
pendulum is starting to swing back. 

“The difference won’t be immediate, 
because it’s going to take time for the 
pendulum to swing. But I think within 
five years the practice of law will be 
restored to its historic dignity, and ci- 
vility will reach a new high.” 

With his watch set 40 minutes fast, 
and a plane to catch in an hour, Ed 
Blumberg already is off and running to 
pack as much work as possible into the 
next 12 months — with a little time off 
for the family and friends. 


Gary Blankenship is associate editor 
of The Florida Bar News. 
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Spoliated Evidence: 
Better than the Real Thing? 


by James T. Sparkman and John W. Reis 


ll too often, a party is faced 

with the fact that certain 

key evidence has been de- 

stroyed, altered, or simply 
lost. This is commonly referred to as 
“spoliation” of evidence. Although the 
spoliated evidence may at first frus- 
trate the party who desired it, the spo- 
liation can actually benefit that party 
through the imposition of sanctions, 
evidentiary presumptions, or even a 
separate cause of action for spoliation 
of evidence against the spoliator. This 
article will explore the powerful effect 
of lost items in litigation and will dis- 
cuss the standards for imposing sanc- 
tions under both state court decisions 
and federal court decisions in Florida. 


Sanctions for Spoliation of 
Evidence: Overview 

Florida state courts have consistently 
held that sanctions are appropriate 
when spoliation occurs. The sanctions 
may include the striking of pleadings, 
the entering of a default on the issue of 
liability, exclusion of expert testimony, 
the imposition of an evidentiary pre- 
sumption, and even the dismissal of a 
claim.' 

The Third District’s decision in 
DePuy, Inc. v. Eckes, 427 So. 2d 306 
(Fla. 3d DCA 1983), is generally cred- 
ited as the first Florida state court case 
to impose sanctions for spoliation of 


evidence. In DePuy, the court held that 
the trial judge did not err in striking a 
defendant’s affirmative defenses after 
the defendant returned the plaintiff’s 
crucial piece of evidence, a defective hip 
prosthesis, with the fracture site miss- 
ing. The defense had performed an elec- 
tron microscope examination on the 
fracture site, which the plaintiff had not 
yet performed. The defendant’s lack of 
bad faith in losing the evidence was 
held to be irrelevant. 

The principles announced in DePuy 
were expanded in Rockwell Interna- 
tional Corp. v. Menzies, 561 So. 2d 677 
(Fla. 3d DCA 1990). In Rockwell, the 
Third District, citing DePuy, affirmed 
an order striking a table saw 
manufacturer’s answer and affirmative 
defenses and entered a default because 
of the destruction and loss of two bolts 
attached to another manufacturer’s 
motor. The bolts were hacked off by the 
table saw manufacturer’s experts in the 
course of an inspection of the table saw 
because they could not otherwise re- 
move the other manufacturer’s motor. 
When the defendant’s experts rein- 
stalled the original motor, they in- 
stalled replacement bolts but failed to 
retain the two original, hacked-off bolts. 
There was no evidence that this was 
done in bad faith. The rationale for af- 
firming the default was that the de- 
struction of the two bolts made it im- 
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possible for the plaintiff to rebut the 
expected testimony of the manufacturer’s 
expert that the buyer had failed to 
firmly secure the bolts to the motor 
plate: 

This court has recognized that drastic sanc- 
tions, including a default, are appropriate 
when a defendant who has been ordered not 
to destroy evidence does, in fact, alter or 
destroy critical physical evidence, and when 
the plaintiff has demonstrated an inability 
to proceed without such evidence. DePuy, 
Inc. v. Eckes, 427 So. 2d 306 (Fla. 3d DCA 
1983). In so ruling, this court concluded that 
whether the defendant destroyed the evi- 
dence in “bad faith or accidentally is irrel- 
evant.” 


561 So. 2d at 679. The Third District 
has continued to uphold this principle.” 

The Fourth District has generally 
held that sanctions for spoliation of 
evidence are appropriate, but has been 
reluctant to actually impose them with- 
out a showing that the evidence is es- 
sential to the case and was destroyed 
in bad faith.’ 


Relevancy of Evidence and 
Bad Faith in its Destruction 

In Federal Insurance Co. v. Allister, 
622 So. 2d 1348, 1351 (Fla. 4th DCA 
1993), the Fourth District set forth five 
factors to consider before imposing 
sanctions for spoliation of evidence: “(1) 
whether there is prejudice; (2) whether 
the prejudice can be cured; (3) the prac- 
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tical importance of the evidence; (4) the 
good faith or bad faith surrounding the 
loss of evidence; and (5) possible abuse 
if the evidence is not excluded.”* 

These factors can be boiled down to 
two: the importance of the evidence and 
the degree of bad faith in its destruc- 
tion. The Florida state court decisions 
differ from the Florida federal court 
decisions, however, as to whether bad 
faith is a necessary element to impos- 
ing sanctions. Florida state court deci- 
sions generally look first to the impor- 
tance of the evidence and then consider 
the degree of willfulness in determin- 
ing the appropriate sanctions; if the 
documents are so essential that the 
party cannot proceed, willfulness or bad 
faith is irrelevant. Federal decisions, on 
the other hand, hold that willfulness is 
a necessary predicate to imposing sanc- 
tions and that mere negligent loss is 
insufficient. 


Florida State Court Standards 

Florida state courts have ruled that 
the issue of “bad faith” is irrelevant if 
the evidence was so essential to the 
party’s case that it could not proceed 
without it. In DePuy, for example, the 
court noted: “Whether the prothesis 
was destroyed in bad faith or acciden- 
tally is irrelevant in the present case. 
The evidence is unavailable for the 
plaintiff’s use and they have demon- 
strated an inability to proceed without 
it ... Having lost the prothesis, [defen- 
dants] are now accountable for the rami- 
fications of their act.” 427 So. 2d at 308. 

Similarly, the Fourth District in New 
Hampshire Ins. Co. v. Royal Ins. Co., 
559 So. 2d 102 (Fla. 4th DCA 1990), fo- 
cused on the importance of the evidence 
rather than on whether the destruction 
was in bad faith: 
If appellant has destroyed relevant and 
material information by destroying the file, 
and that information is so essential to the 
appellee’s defense that it cannot proceed 
without it, then the striking of appellant’s 
pleadings may be warranted. See DePuy, 
Inc. v. Eckes, 427 So. 2d 306 (Fla. 3d DCA 
1983). Alternatively, where a party fails to 
produce evidence within his control, an ad- 
verse inference may be drawn that the with- 
held evidence would be unfavorable to the 
party failing to produce it. Valcin v. Public 
Health Trust of Dade County, 473 So. 2d 
1297 (Fla. 3d DCA 1984), modified, Public 
Health Trust of Dade County v. Valcin, 473 
So. 2d 1297 (Fla. 3d DCA 1984). Thus the 
court could indulge such an inference on the 
facts of this case. [Emphasis added.] 

This is not to say that bad faith is 
unimportant under Florida state court 


State courts have 
ruled that the issue 
of “bad faith” is 
irrelevant if the 
evidence Was so 
essential that 
a party could 
not proceed 
without it 


law. In Metropolitan Dade County v. 
Bermudez, 648 So. 2d 197, 200 (Fla. 1st 
DCA 1994), for example, the court 
stated that the degree of a defendant’s 
willfulness in selling a wrecked vehicle 
as parts will affect the severity of the 
sanction: “Even dismissal of a claim or 
defense may be appropriate where 
there has been willful or malicious de- 
struction of evidence, . . . but less dras- 
tic measures are ordinarily appropri- 
ate where relevant evidence was 
inadvertently destroyed.” The court in 
Bermudez thus instructed the lower 
court as follows: 

If the judge of compensation claims con- 
cludes that the County deliberately deprived 
the other side—and so the tribunal—of ac- 
cess to this evidence as part of its effort to 
establish the seat belt defense, striking the 
defense or excluding the County’s witnesses 
would not be too severe a sanction. If the 
judge of compensation claims concludes that 
the County did not act willfully, consider- 
ation should be given to whether the 
County’s negligence would have prevented 
access if claimant’s counsel had requested 
production more promptly; whether the 
claimant can fairly meet the testimony of 
[the expert witness], using photographs or 
the testimony of others at the scene, with- 
out having conducted an examination of the 
vehicle; and whether the prejudice to the 
claimant, if any, may be cured by some less 
drastic means than disallowing [the 
expert’s] testimony. 


648 So. 2d at 647-48. 

Additionally, in Federal Insurance Co. 
v. Allister, 622 So. 2d 1348 (Fla. 4th DCA 
1993), the court considered the fact that 
the plaintiff’s loss of a garage door 
opener was not intentional in revers- 
ing the sanctions imposed by the lower 
court. In Allister, the allegedly defective 


24 THE FLORIDA BAR JOURNAL/JULY/AUGUST 1997 


garage door opener, which the defen- 
dant claimed was crucial to its defense 
in a products liability action, was lost 
while in the plaintiff’s expert’s custody. 
In holding that the trial court erred in 
precluding the plaintiff from present- 
ing any evidence regarding the garage 
door opener, the court reasoned that the 
loss of the garage door cpener was in- 
advertent and not for improper pur- 
pose, the prejudice caused to the defen- 
dant was insufficient because other 
evidence was available, and the preclu- 
sion of any evidence regarding the ga- 
rage door opener was tantamount to a 
dismissal of the action. However, the 
court suggested that other sanctions 
might be appropriate, such as: 
Precluding any testimony from the expert 
who lost the evidence, and/or instructing the 
jury that the manufacturer was entitled to 
an inference that the lost evidence was not 
defective would also be within the court’s 
discretion. In short, the court should make 
an attempt to fashion a solution to this prob- 
lem which is less than the ultimate sanc- 
tion of dismissal, but will still give the 
manufacturer a fair trial. 

622 So. 2d at 1352. 

Furthermore, in Hernandez v. Pino, 
482 So. 2d 450 (Fla. 3d DCA 1986), the 
court considered the fact that there was 
no proof of bad faith in holding that 
summary judgment was an improper 
sanction for the plaintiffs’ loss of x-rays, 
which the defendant dentist had re- 
leased to the plaintiffs for inspection, 
especially where the defendant dentist 
had already examined the x-rays in his 
own capacity as an expert, had another 
expert examine the x-rays, and re- 
mained able to defend against the claim 
for negligent dental treatment: 
Ordinarily where a party in possession loses 
or destroys crucial record evidence a bur- 
den is imposed on that party to prove that 
the loss or destruction was not in bad faith. 
See § 90.954 (1983); Valcin v. Public Health 
Trust of Dade County, 473 So. 2d 1297 (Fla. 
3d DCA 1984). In this case plaintiff was 
given no opportunity to show that ordinary 
negligence rather than mischief was behind 
the disappearance of the X-rays; thus a sum- 
mary judgment on that ground alone was 
premature. Assuming that the X-rays were 
not intentionally made unavailable, the next 
inquiry would be whether [defendant] will 
be unable to mount a defense without them. 


482 So. 2d at 452.° 


In addition to imposing discovery or 
pleading sanctions, the Florida Su- 
preme Court in Public Health Trust of 
Dade County v. Valcin, set forth certain 
criteria for imposing evidentiary pre- 
sumptions in the event of negligent or 
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intentional destruction of hospital 
records, as follows: 1) If the hospital is 
unable to produce the records, the 
plaintiff must establish that the ab- 
sence of the records hinders the 
plaintiff’s ability to establish a prima 
facie case; 2) if the plaintiff meets that 
burden, a presumption of liability 
arises and the burden of proof shifts to 
the hospital to prove the nonexistence 
of the fact presumed; and 3) when evi- 
dence rebutting such presumption is 
introduced, the presumption does not 
automatically disappear and is not 
overcome until the trier of fact believes 
that the presumed fact has been over- 
come by whatever degree of persuasion 
is required by the substantive law of 
the case. The court did not require the 
destruction to be intentional; mere neg- 
ligence was sufficient.* However, if the 
spoliation was intentional, the court 
left the door open to further sanctions: 
“[A] wide range of sanctions is avail- 
able to the trial court under Florida 
Rule of Civil Procedure 1.380(b)(2).” 


Federal Court Standards 

Bad faith is generally a prerequisite 
to the imposition of sanctions in federal 
court.’ In Stanton v. National R.R. Pas- 


senger Corp., 849 F. Supp. 1524 (M.D. 
Ala. 1994), the plaintiff sought denial 
of the defendant railroad company’s 
motion for summary judgment, argu- 
ing that because the defendant lost its 
“speed or computer tape” an adverse 
inference of speeding should be im- 
posed. In denying the motion for sum- 
mary judgment, the court agreed that 
issues of fact remained in view of the 
lost tape, but instructed the plaintiff 
that it must prove the defendant exer- 
cised bad faith before adverse infer- 
ences can be drawn against the defen- 
dant: 


In Vick v. Texas Employment Comm’n, 
514 F.2d 734, 737 (5th Cir. 1975), the former 
Fifth Circuit upheld a trial court’s finding 
for the defendant employment commission 
in a sex discrimination case despite the fact 
that records relevant to the plaintiff’s em- 
ployment had been destroyed by the 
commission’s personnel prior to trial. In so 
ruling, the court explained that, in the ab- 
sence of a finding that the employment com- 
mission had acted in bad faith, no adverse 
inference as to the probative value of the 
destroyed documents was called for. The 
commission’s records on the plaintitf were 
destroyed before trial pursuant to the 
commission’s regulations governing disposal 
of inactive records. See Lewy v. Remington 


Arms Co., 836 F.2d 1104, 1111 (8th Cir. 1988) 


(records destroyed pursuant to policy). The 
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court recognized that “/t/he adverse infer- 
ence to be drawn from destruction of records 
is predicated on bad conduct of the defen- 
dant. Moreover, the circumstances of the act 
must manifest bad faith. Mere negligence is 
not enough, for it does not sustain an infer- 
ence of consciousness of a weak case.” 


849 F. Supp. at 1528 (emphasis added).® 

Additionally, in Telectron, Inc. v. 
Overhead Door Corp., 116 F.R.D. 107 
(S.D. Fla. 1987), the court applied three 
elements necessary to justify default- 
ing the defendant for destruction of 
documents, with “bad faith” as the pri- 
mary element: 


The court must make the following findings: 
(1) that Defendant acted willfully or in bad 
faith; (2) that Plaintiff was prejudiced by 
Defendant’s conduct; and (3) that lesser 
sanctions would not serve the punishment- 
and-deterrence goals set forth in National 
Hockey League [v. Metropolitan Hockey 
Club, Inc., 427 U.S. 639, 96 S. Ct. 2778, 
2781, 49 L.Ed.2d 746 (1976)] and its prog- 
eny. 


116 FR.D. at 131.° 


Pre-Suit Spoliation 

Nearly all of the Florida cases involve 
evidence that was spoliated during the 
pendency of an action. However, none 
of the cases state that the defendant is 
exonerated from the effects of spolia- 
tion of evidence by virtue of the fact that 
no suit has yet been instituted. In fact, 
the first element to establish the tort 
of negligent spoliation of evidence is 
“the existence of a potential civil ac- 
tion.” Continental Insurance Co. v. 
Herman, 576 So. 2d 313 (Fla. 3d DCA 
1990) (emphasis added). 

Other jurisdictions have stated that 

sanctions may be appropriate for docu- 
ments destroyed by a party on notice of 
“potential litigation”: 
Sanctions may be imposed against a litigant 
who is on notice that documents and infor- 
mation in its possession are relevant to liti- 
gation, or potential litigation, or are reason- 
ably calculated to lead to the discovery of 
admissible evidence, and destroys such 
documents and information. While a litigant 
is under no duty to keep or retain every 
document in its possession once a complaint 
is filed, it is under a duty to preserve what 
it knows, or reasonably should know, is rel- 
evant in the action, is reasonably calculated 
to lead to the discovery of admissible evi- 
dence, is reasonably likely to be requested 
during discovery, and/or is the subject of a 
pending discovery request. 


William T: Thompson Co. v. General 
Nutrition Corp., Inc., 593 F. Supp. 1443, 
1455 (D.C. Cal. 1984) (striking defen- 
dant GNC’s answer and entering de- 
fault in one of two consolidated cases 
and dismissing plaintiff GNC’s com- 


o 
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| 
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plaint in the other case) (emphasis 
added.) 

Additionally, courts have rejected the 

argument that discovery sanctions can 
only be imposed if there was a specific 
discovery request or court order di- 
rected toward the destroyed informa- 
tion. The court has inherent power to 
impose sanctions even in the absence 
of a discovery request or court order, as 
long as the party had notice of a legal 
duty to preserve the evidence: 
Conduct of the kind which ordinarily would 
be sanctionable under Rule 37, 
[Fed.R.Civ.P.] but fall outside the express 
terms of the rule, can be sanctioned by 
proper exercise of this Court’s inherent 
powers. .. . Defendant destroyed records for 
which it was on notice that it had a legal 
duty to preserve, and that duty is imposed, 
in part, to ensure that those records are 
available for litigation of a discrimination 
charge. 


Equal Employment Opportunity Com- 
mission v. Jacksonville Shipyards, Inc., 
690 F. Supp. 995, 997-98 (M.D. Fla. 
1988). 

Thus a trial court should have dis- 
cretion to impose sanctions when the 


party who destroyed the evidence knew 
or should have known that the evidence 
would be relevant to a potential civil 
action, regardless of the fact that no 
action has been instituted, unless the 
evidence had been made available to 
the other party before suit. 


Destruction by Third Parties 

Parties frequently are faced with evi- 
dence that has been destroyed by a non- 
party. The question then becomes 
whether sanctions or an evidentiary 
presumption can be imposed against a 
party for the nonparty’s actions. Courts 
have, for example, refused to impose 
sanctions when the evidence was lost 
by a party’s former law firm, but not by 
the party himself.’® On the other hand, 
sanctions have been imposed when the 
destruction of evidence was committed 
by the defendant’s experts, rather than 
the defendant itself." 

The issue of a named party’s legal 
responsibility for lost evidence gener- 
ally will depend on the degree to which 
the spoliator was acting under the di- 
rection or control of the party. For ex- 


ample, in William T: Thompson Co., the 
District Court of California held that a 
company cannot merely assert that it 
did not have control over the actions or 
inaction of the persons who destroyed 
or failed to preserve the relevant docu- 
ments or information, if the company 
knew that the information was relevant 
to pending litigation and could have 
instructed those persons to preserve the 
information. The defendant in that case 
had argued that it was not responsible 
for the actions of its individual employ- 
ees in failing to preserve computer 
tapes of purchase, sale, and inventory 
information because “it never had a for- 
mal or written document retention or 
preservation policy” and the practices 
of retention and destruction “were left 
up to individual GNC departments, and 
sometimes individual employees, for 
their decision.” 593 F. Supp. at 1448. The 
court rejected that argument, stating: 


GNC could have preserved and retained on 
computer tape or disc all of the purchase, 
sale and inventory information and data 
which was on the now-destroyed records 
described in Findings 7 and 9 above with- 
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out undue burden. GNC admits that it al- 
ready possesses a computer tape and disc 
library of over 2,000 tapes. The information 
contained on those remaining library tapes, 
however, cannot replicate the documents 
destroyed by GNC. . . . GNC did not instruct 
its employees to preserve the records set forth 
in Finding 7 and 9 above, or make any other 
efforts reasonably calculated to ensure that 
those records would be preserved, following 
the inception of this litigation. As a result of 
GNC’s omission to take steps necessary to 
ensure the preservation of such records, they 
were destroyed by GNC employees. 


593 F. Supp. at 1447 (emphasis added). 


On the other hand, in King v. Na- 
tional Security Fire and Casualty, 656 
So. 2d 1335 (Fla. 4th DCA 1995), the 
court held that it was error in an in- 
surance bad faith action to impose an 
evidentiary presumption in favor of a 
defendant/insurer and against the in- 
dividual plaintiff/insured for the de- 
struction of telephone message slips by 
the law firm whom the insured hired 
to represent him to settle with the in- 
surer. Because the law firm was not a 
party to the action, the message slips 
were deemed not in the “control” of any 
party. Thus the destruction of the 
plaintiff’s law firm’s telephone message 
slips was not imputable to the indi- 
vidual. 

Similarly, in Stevenson v. Stevenson, 
661 So. 2d 367 (Fla. 4th DCA 1995), the 
court declined to impose a presumption 
against a former wife in an action 
brought by the former husband to en- 
force a proposed modification to the 
parties’ marital settlement agreement. 
Even though the original modified 
agreement, which “disappeared under 
questionable circumstances,” would 
have been unfavorable to the former 
wife, “it has not been proven conclu- 
sively that [former wife] is responsible 
for its disappearance.” 


Cause of Action for Spoliation 
of Evidence 

Florida is one of only about six states 
that recognize a cause of action for spo- 
liation of evidence.” The case of Bondu 
v. Gurvich, 473 So. 2d 1307 (Fla. 3d 
DCA 1984), first recognized a cause of 
action in Florida for negligent spolia- 
tion of evidence, although the court re- 
fused to allow the plaintiff to amend her 
malpractice complaint to include the 
spoliation claim on the ground that it 
did not relate back to the underlying 
negligence action. 

After Bondu, courts have allowed 


Sanctions and 
presumptions for lost 
or destroyed evidence 

can, in some 
circumstances, 
provide an even 
greater advantage 
than the actual 
evidence itself had 
it been available 


such claims where a party can show the 
following elements: 

(1) existence of a potential civil action, (2) a 
legal or contractual duty to preserve evi- 
dence which is relevant to the potential civil 
action, (3) destruction of that evidence, (4) 
significant impairment in the ability to 
prove the lawsuit, (5) a causal relationship 
between the evidence destruction and the 
ability to prove the lawsuit, and (6) dam- 
ages. 

Continental Insurance Co. v. Herman, 
576 So. 2d 313 (Fla. 3d DCA 1990). 

In Herman, the court in applying 
these elements to the plaintiff’s claim 
against an uninsured motorist insurer 
for destruction of her wrecked automo- 
bile, held that dismissal of the claim 
was proper because the plaintiff had al- 
ready received an $860,000 award in 
an arbitration proceeding and the car’s 
destruction did not significantly impair 
her ability to succeed in the underly- 
ing personal injury action.* 

Before bringing a spoliation suit, the 
party damaged by the lost evidence 
must first file suit against the party 
who caused the original injury; other- 
wise, the spoliation suit may be sub- 
ject to dismissal because the injured 
party will not be able to prove the in- 
ability to recover damages against the 
primary tortfeasor. In Miller v. Allstate 
Ins. Co., 650 So. 2d 671 (Fla. 3d DCA 
1995), for example, a plaintiff injured 
in an automobile accident brought a 
breach of contract action against the 
insurance company that had failed to 
preserve the wrecked automobile de- 
spite having entered into an agreement 
to do so for expert inspection. The plain- 
tiff alleged that the destruction of the 
evidence denied her the opportunity to 
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maintain a products liability action 
against the manufacturer. In uphold- 
ing the lower court’s granting of the 
defendant’s motion for directed verdict, 
the court held that in order to bring an 
action for spoliation of evidence, the 
plaintiff must also bring a products li- 
ability action prior to or together with 
the spoliation of evidence claim. The 
court then added, 

Even in a products liability setting where 
evidence has been lost, the primary wrong- 
doer is the manufacturer of the defective 
product. The person who lost the evidence 
has created problems of proof for the plain- 
tiff, but the entire liability should not shift 
from the manufacturer to the person who 
lost the evidence unless the loss of evidence 
has so fatally impaired the products liabil- 
ity claim that to bring a products liability 
action would be frivolous. 


650 So. 2d at 674. It is not necessary, 
however, that the underlying suit be 
brought to final judgment before main- 
taining the spoliation suit." 

Aclaim for negligent destruction does 
not require a showing that the plain- 
tiff would have succeeded in the under- 
lying lawsuit if the evidence had not 
been destroyed, but does require a 
showing that the destruction of evi- 
dence “cost [plaintiff] an opportunity to 
prove [plaintiff’s] lawsuit.” Brown v. 
City of Delray Beach, 652 So. 2d 1150 
(Fla. 4th DCA 1995) (quoting Miller v. 
Allstate Ins. Co., 573 So. 2d 24, 31 (Fla. 
3d DCA 1990)). 


Conclusion 

In determining whether to impose 
sanctions or evidentiary presumptions 
for spoliation of evidence, Florida state 
courts generally require the trial court 
to consider whether the spoliation 1) 
impairs the party from presenting its 
case or its defense to the case, and 2) 
was committed willfully or inadvert- 
ently. If the evidence is so essential that 
the party cannot proceed without it, bad 
faith is irrelevant and need not be con- 
sidered in state court actions, but is 
required in federal court actions. In ei- 
ther court system, the imposition of 
sanctions and presumptions for lost or 
destroyed evidence can, in some circum- 
stances, provide an even greater advan- 
tage than the actual evidence itself had 
such evidence been available. O 


1 See DePuy, Inc. v. Eckes, 427 So. 2d 306 
(Fla. 3d D.C.A. 1983) (affirming trial court’s 
striking of defendant’s answer and affirma- 
tive defenses for returning plaintiff’s pros- 


thesis with a crucial piece missing); accord 
Sponco Mfg., Inc. v. Alcover, 656 So. 2d 
629 (Fla. 3d D.C.A. 1995) (affirming en- 
try of default against defendant who 
manufactured allegedly defective ladder 
for discarding ladder, regardless of lack of 
evidence that destruction was willful); 
Metropolitan Dade County v. Bermudez, 
648 So. 2d 197 (Fla. Ist D.C.A. 1994) 
(“Even dismissal of a claim or defense may 
be appropriate where there has been will- 
ful malicious destruction of relevant 
evidence, ... but less drastic measures 
are ordinarily appropriate where relevant 
evidence was inadvertently destroyed”); 
Rockwell International Corp. v. Menzies, 
561 So. 2d 677 (Fla. 3d D.C.A. 1990) (de- 
fendant/manufacturer’s destruction and 
loss of two bolts attached to table saw and 
motor justified striking manufacturer’s 
pleadings and entering default on liabil- 
ity, even though nothing indicated 
manufacturer’s bad faith in failing to com- 
ply with court order not to alter or destroy 
saw during inspection, where plaintiff was 
unable to proceed without the lost evi- 
dence); cf. Federal Insurance Co. v. 
Allister, 622 So. 2d 1348 (Fla. 4th D.C.A. 
1993) (inadvertent loss by plaintiff’s ex- 
pert of part of allegedly defective garage 
door opener system did not sufficiently 
prejudice manufacturer to warrant exclu- 
sion of any evidence regarding system, 
which was equivalent of dismissal of 
plaintiff’s claims); New Hampshire Ins. 
Co. v. Royal Ins. Co., 559 So. 2d 102 (Fla. 
4th D.C.A. 1990) (striking of pleadings 
may be appropriate sanction “[ilf appel- 
lant has destroyed relevant and material 
information by destroying the file, and 
that information is so essential to the 
appellee’s defense that it cannot proceed 
without it”); Hernandez v. Pino, 482 So. 
2d 450 (Fla. 3d D.C.A. 1986) (summary 
judgment improper sanction for plaintiff’s 
loss of x-rays, which defendant dentist had 
released to plaintiffs, where defendant, 
who had already examined the x-rays in 
his own capacity as an expert and had 
another expert examine the x-rays, re- 
mained able to defend against claim for 
negligent dental treatment). 

2 E.g., Sponco Mfg., Inc. v. Alcover, 656 
So. 2d 629 (Fla. 3d D.C.A. 1995). 

3 See, e.g., Federal Ins. Co. v. Allister, 622 
So. 2d 1348 (Fla. 4th D.C.A. 1993) (revers- 
ing trial court’s order preventing plaintiff 
from presenting any evidence regarding a 
garage door opener which plaintiff’s ex- 
pert had lost, because the loss of the ga- 
rage door opener was inadvertent and de- 
fendant had other means of establishing 
its non-negligence); cf. New Hampshire 
Ins. Co. v. Royal Ins. Co., 559 So. 2d 102 
(Fla. 4th D.C.A. 1990) (reversing lower 
court’s order striking party’s pleadings for 
responding to discovery request by stat- 
ing that the requested documents had 
been destroyed; because party had in fact 
submitted a response to the discovery, al- 
beit one that the appellee did not like, it 
was error to sanction the party for “fail- 
ure to comply”). See also Stevenson v. 
Stevenson, 661 So. 2d 367 (Fla. 4th D.C.A. 
1995) (affirming trial court’s refusal to 
impose presumption that an original modi- 


fication agreement to a marital settlement 
agreement, lost under “questionable” cir- 
cumstances, would have been unfavorable 
to the former). 

‘ Citing Lewis v. Darce Towing Co., Inc., 
94 F.R.D. 262 (W.D. La. 1982)); accord Met- 
ropolitan Dade County v. Bermudez, 648 
So. 2d 197 (Fla. lst D.C.A. 1994) (“What 
sanctions are appropriate when a party 
fails to preserve evidence in its custody 
depends on the willfulness or bad faith, if 
any, of the party responsible for the loss 
of the evidence, the extent of prejudice 
suffered by the other party or parties, and 
what is required to cure the prejudice.”). 

5 Accord Rockwell International Corp. v. 
Menzies, 561 So. 2d 677 (Fla. 3d D.C.A. 
1990) (“The absence of bad faith, however, 
did not preclude the trial court from im- 
posing these sanctions here.”). 

§ The supreme court opinion modified 
the Third District’s holding in Valcin v. 
Public Health Trust of Dade County, 473 
So. 2d 1297 (Fla. 3d D.C.A. 1984), that the 
absence of surgical records, which a hos- 
pital is required to maintain by law, cre- 
ated a rebuttable presumption if the hos- 
pital was merely negligent in losing the 
evidence, but created a “conclusive, irre- 
buttable presumption” of negligence if the 
hospital deliberately destroyed the docu- 
ments. The Florida Supreme Court, while 
accepting the general principle that a pre- 
sumption should be created in the event 
of spoliation of evidence, quashed as un- 
constitutional the Third District’s holding 
with regard to the establishment of a con- 
clusive, irrebuttable presumption in the 
event of deliberate spoliation of evidence. 
Instead, the court stated that if the spo- 
liation was merely negligent, then a pre- 
sumption of liability arises, which pre- 
sumption may be rebutted if the hospital 
puts forth evidence of its non-negligence. 

7 Vick v. Texas Employment Comm’n, 514 
F.2d 734 (5th Cir. 1975); Stanton v. Na- 
tional R.R. Passenger Corp., 849 F. Supp. 
1524 (M.D. Ala. 1994); Equal Employment 
Opportunity Commission v. Jacksonville 
Shipyards, Inc., 690 F. Supp. 995 (M.D. 
Fla. 1988). 

8 See also Equal Employment Opportu- 
nity Commission v. Jacksonville Ship- 
yards, Inc., 690 F. Supp. 995 (M.D. Fla. 
1988) (“Although the court believes that 
failure to ensure the preservation of 
records after receiving official notice is 
‘willful’ behavior, the law of this Circuit 
demands a greater record of intransigence 
to justify the default sanction.”). 

° Accord Helmac Products Corp. v. Roth 
(Plastics) Corp., 814 F. Supp. 560 (E.D. 
Mich. 1992) (citing Telectron with ap- 
proval); Independent Petrochemical Corp. 
v. Aetna Cas. & Sur. Co., 654 F. Supp. 1334 
(D.D.C. 1986) (“[NJon-retention of such 
relevant documents must be a willful act, 
meaning deliberate obstructionist behav- 
ior.”). See also Stanton v. National RR 
Passenger Corp., 849 F. Supp. 1524 (M.D. 
Ala. 1994) (“Mere negligence is not 
enough, for it does not sustain an infer- 
ence of consciousness of a weak case.”) 
(quoting Lewy v. Remington Arms Co., 836 
F.2d 1104, 1111 (8th Cir. 1988), as cited in 
Vick v. Texas Employment Comm’n, 514 


F.2d 734, 737 (5th Cir. 1975)). 

0 King v. National Security Fire and Ca- 
sualty, 656 So. 2d 1335 (Fla. 4th D.C.A. 
1995). 

1 Federal Ins. Co. v. Allister, 622 So. 2d 
1348 (Fla. 4th D.C.A. 1993); Rockwell In- 
ternational Corp. v. Menzies, 561 So. 2d 
677 (Fla. 3d D.C.A. 1990); DePuy, Inc. v. 
Eckes, 427 So. 2d 306 (Fla. 3d D.C.A. 
1983). 

2 See Scott Katz & Ann Marie Muscaro, 
Spoliage of Evidence — Crimes, Sanctions, 
Inferences, and Torts, 29 Tort & Ins. L. J. 
51, 53 (1993). 

13 See also St. Mary’s Hospital, Inc. v. 
Brinson, 685 So. 2d 33 (Fla. 4th D.C.A. 
1996) (recognizing cause of action against 
hospital for spoliation of evidence based 
upon hospital’s failure to preserve hal- 
othane vaporizer used in anaesthesia ma- 
chine during infant’s surgery, thus impair- 
ing plaintiff’s ability to proceed against 
manufacturer of unit and other respon- 
sible agents); Miller v. Allstate, 573 So. 2d 
24 (Fla. 3d D.C.A. 1990), rev. denied, 581 
So. 2d 1307 (Fla. 1991) (recognizing a 
breach of contract action for destruction 
of evidence needed in products liability 
case: “Whether the cause of action should 
be pursued in contract or tort is not dic- 
tated by the character of the act giving rise 
to the injury, but instead, it is the charac- 
ter of the duty breached which determines 
which cause of action should be main- 
tained.”). 

4 St. Mary’s Hospital v. Brinson, 685 So. 
2d 33 (Fla. 4th D.C.A. 1996); Miller, 573 
So. 2d at 28 n.7. 
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The 1996 Amendments to 
Florida Rule of Civil 
Procedure 1.442 


Reconciling a Decade of Confusion 


n an effort “to reconcile, where 
possible,” the often confusing 
and contradictory set of stat- 
utes, rules, and cases that gov- 
ern offers of judgment in Florida, the 
Florida Supreme Court recently 
amended Florida Rule of Civil Proce- 
dure 1.442.' The amendment culmi- 
nates a decade of activity regarding the 
issue. Since 1986, the Florida Legisla- 
ture has enacted and amended FS. 
§768.79 and has enacted, amended, and 
partially repealed F.S. §45.061;? the 
Florida Supreme Court has withdrawn, 
added, repealed, added again, and 
amended Rule 1.422;° and a host of 
authors have published articles chroni- 
cling the resulting state of confusion,‘ 
a result one judge found was “charac- 
terized aptly” as “one of the most ob- 
lique areas of rule and law that I think 
I have ever seen.”® 
However, the confusion may be com- 
ing to an end. In a series of key cases, 
the Florida Supreme Court has clari- 
fied two issues at the heart of the offer 
of judgment controversy: 1) the nature 
of and constitutional basis for fee 
awards following rejected offers of judg- 
ments; and 2) the discretion of the trial 
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court in implementing such awards. 
The resolution of these issues is now 
reflected in amended Rule 1.442. 


A “Serious Question”: 
Substantive or Procedural? 

The initial and most recurring issue 
addressed by the court’s decisions is the 
nature of an entitlement to fees pursu- 
ant to a rejected offer of judgment. Be- 
cause of its implications for the sepa- 
ration of legislative and judicial power, 
the constitutionality of the offer of judg- 
ment statutes and rules turns on this 
issue. 

Under the traditional “American 
rule,” each party to litigation must pay 
its own attorneys’ fees. However, ex- 
ceptions to this rule have been carved 
by courts and by legislatures. Judicial 
exceptions to theAmerican rule involve 
the assessment of attorneys’ fees as 
sanctions for procedural misconduct 
and legislative exceptions incorporate 
attorneys’ fees into the remedies pro- 
vided for violations of certain substan- 
tive rights. When attorneys’ fees are 
assessed as a judicial sanction, a court 
exercises its authority to enforce judi- 
cial procedures that preserve the integ- 
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rity of the judicial process.’ That exer- 
cise of authority is necessarily subject 
to the discretion of the enforcing judi- 
cial officer. By contrast, when entitle- 
ment to fees is a remedy provided by 
substantive law, the legislature has 
implemented its sovereign discretion to 
create a right to fees under the occur- 
rence of certain circumstances.’ The 
interest vindicated by the assessment 
of such fees is not the proper adminis- 
tration of judicial procedures, but 
rather the public policy goals that mo- 
tivated the legislature’s creation of the 
entitlement. Where judicially adopted 
rules of procedure and legislatively en- 
acted statutes both appear to create an 
entitlement to attorneys’ fees under 
similar circumstances (such as occurred 
with Rule 1.422 and FS. §§45.061 and 
768.79), “a serious question” arises as 
to whether the court-made rule “im- 
pinges upon the legislative prerogative 
to enact substantive law.”® 

The Florida Supreme Court first 
identified this “serious question” in the 
context of offers of judgment in The 
Florida Bar re: Amendment to Rules of 
Civil Procedure, Rule 1.442 (Offer of 
Judgment), 550 So. 2d 442 (Fla. 1989). 
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Concerned with the “possible conflict” 
between Rule 1.442 and §§768.79 and 
45.061, the court requested the Civil 
Procedure Rules Committee of The 
Florida Bar to examine the issue. In 
response, the rules committee proposed 
an amendment to the rule that would 
have provided for a sanction based on 
a percentage of an unaccepted offer of 
judgment. The rules committee also 
urged the court to declare §§768.79 and 
45.061 unconstitutional.’° This request 
reflected a concern that the statutes did 
not create a substantive right to fees, 
but rather a judicial sanctioning mecha- 
nism that infringed upon the Supreme 
Court’s exclusive constitutional author- 
ity to govern the rules of procedure in 
Florida courts." 

The court rejected the rules 
committee’s proposed rule, expressing 
concern that the form of the proposed 
sanction encroached upon legislative 
substantive law: “[T]his Court has au- 
thority to create rules imposing sanc- 
tions and requiring payment of costs 
and attorneys fees when a party vio- 
lates the rules, [but] it is not so clear 
that a sanction is ‘procedural’ when it 
imposes a ‘fine’ based on a percentage 
of an unaccepted offer, especially when 
a party may have done nothing more 
serious than guessing wrong about a 
jury verdict.”'* The court instead 
adopted a modified Rule 1.442 that in- 
corporated many elements of §§768.79 
and 45.061.'° The court also “decline[d] 
to address the constitutionality of the 
purely substantive aspects of sections 
768.79 and 45.061,” holding instead 
only that “to the extent the procedural 
aspects of new Rule 1.442 are inconsis- 
tent with sections 768.79 and 45.061, 
the rule shall supersede the statutes.”* 
Confusion predictably ensued. 

The Supreme Court eventually ad- 
dressed the constitutional issue and 
held that entitlement to attorneys’ fees 
upon the occurrence of certain condi- 
tions relating to offers of judgment is a 
substantive right properly created by 
the legislature.'* However, notwith- 
standing the constitutionality of the 
substantive rights conferred by 
§$45.061 and 768.79, the court contin- 
ued to maintain that the procedural 
aspects of the statutes encroached upon 
the court’s exclusive authority to regu- 
late judicial procedures. In an effort to 
reconcile that distinction, the court in 
Timmons v. Combs, 608 So. 2d 1 (Fla. 
1992), repealed Rule 1.442 and adopted 


The court continued 
to maintain that the 
procedural aspects 
of the statutes 
encroached upon 
the court’s exclusive 
authority to 
regulate judicial 
procedures 


in its place the procedural portion of 
§768.79."" Incorporating the procedural 
aspects of §768.79 into Rule 1.442 
eliminated some (but not all) of the con- 
fusion surrounding fee awards and of- 
fers of judgment. There remained, how- 
ever, a critical unaddressed question 
involving the proper application and 
enforcement of such awards: To what 
extent did the incorporation of §768.79 
into Rule 1.442 divest trial courts of 
discretion in making fee awards? 


The Discretionary Question 

The second issue reflected in 
amended Rule 1.442—the trial court’s 
discretion in awarding attorneys’ fees 
following a rejected offer of judgment— 
arises from the structure and content 
of §768.79. Subsection (1) of the stat- 
ute provides that a plaintiff or a defen- 
dant “shall be entitled to recover rea- 
sonable costs and attorneys’ fees” if the 
final judgment entered is 25 percent 
greater or lesser than a properly served 
demand for or offer of judgment, respec- 
tively. Subsection (6) of the statute re- 
peats the 25 percent threshold, directs 
that parties “shall be awarded” reason- 
able costs and attorneys’ fees following 
a rejected offer or demand for judgment, 
and defines the term “judgment ob- 
tained.” Neither subsection (1) nor sub- 
section (6) allow for an exercise of dis- 
cretion by the trial court in determining 
whether an entitlement to and award 
of fees is warranted. Rather, fees “shall 
be” automatic if the 25 percent thresh- 
old is reached. The entitlement to and 
award of fees are thus essentially arith- 
metic functions."® 
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By contrast, subsection (7) of §768.79 
restores some discretion to the trial 
court. Subsection (7) states: 


(7)(a) If a party is entitled to costs and fees 
pursuant to the provisions of this section, 
the court may, in its discretion, determine 
that an offer was not made in good faith. In 
such case, the court may disallow an award 
of costs and attorney’s fees. 


(b) When determining the reasonableness 
of an award of attorney’s fees pursuant to 
this section, the court shall consider, along 
with all other relevant criteria, the follow- 
ing additional factors: 


The statute then lists six criteria the 
court must consider in making this de- 
termination.’® 

Subsection (7)(a) thus empowers a 
trial court to deny attorneys’ fees to a 
party otherwise entitled to them if the 
court determines that the party’s offer 
of judgment “was not made in good 
faith.” The question arose, however, 
whether the factors listed in subsection 
(7)(b) comprised a second way in which 
a court could deny fees to a litigant oth- 
erwise entitled to them, regardless of 
whether the offer was made in good 
faith.”° The Florida Supreme Court held 
that they do not. 

The court resolved this question in 
TGI Friday’s, Inc. v. Dvorak, 663 So. 2d 
606 (Fla. 1995). Dvorak involved ques- 
tions regarding the nature of an entitle- 
ment to fees, the constitutionality of the 
offer of judgment statutes, and how 
Rule 1.442 and §§45.061 and 768.79 
interacted. The court reaffirmed the 
substantive nature of a fee entitlement 
and recognized the constitutionality of 
the substantive provisions of the stat- 
utes. The court also held that, when 
assessing fees under §768.79, a trial 
court may deny fees only upon a find- 
ing that the offer of judgment was not 
made in good faith. 

The court reached this conclusion by 
adopting the extended analysis of 
§768.79 contained in Schmidt uv. 
Fortner, 629 So. 2d 1036 (Fla. 4th DCA 
1993). That analysis concludes that 
subsection (7) accords trial courts some 
limited discretion, but only after both 
the entitlement to and award of fees 
have been established pursuant to the 
arithmetic calculations prescribed by 
subsections (1) and (6). Subsection 
(7)(a) then addresses the entitlement 
issue by providing a court the discre- 
tion to disallow an entire award of at- 
torneys’ fees if it determines the offer 
“was not made in good faith.” However, 


“[t]hat is the sole basis on which the 
court can disallow an entitlement to an 
award of fees.”*! In the absence of a 
showing that the offer “was not made 
in good faith,” a court loses the discre- 
tion to disallow an entitlement to fees 
and an award is required. The factors 
enumerated in subsection (7)(b) are 
thus directed “solely to determining the 
reasonability of the amount of fees 
awarded,” not to the initial question of 
entitlement.” The Dvorak and Schmidt 
analysis reaches this conclusion by re- 
turning to the underlying substantive 
nature of the fee award provided in 
§768.79: 

Under this statute, the legislature did not 
give judges the discretion to determine 
whether it is reasonable to entitle qualify- 
ing plaintiffs to fees. Rather, it determined 
for itself that it is reasonable to entitle ev- 
ery offeror who makes a good faith offer 
(later rejected) 25 percent more or less than 
the judgment finally entered to an award of 
fees.” 


This construction of §768.79 gener- 
ated a vigorous dissent in Dvorak by 
Justice Wells. According to Justice 
Wells, subsection 7(a) “sets forth one 
basis upon which the court may disal- 
low an award of fees, i.e., that the offer 


In the absence of a 
showing that the 
offer “was not made 
in good faith,” a 
court loses discretion 
to disallow an 
entitlement to fees 
and an award 
is required 


was not made in good faith,” and sub- 
section 7(b) provides another basis for 
a disallowance of fees, i.e., “the reason- 
ableness of awarding attorney fees 
when an offer is made in good faith.” 
In his view, the factors enumerated 
under subsection 7(b) are intended to 
inform the trial court’s threshold deci- 
sion of whether it is reasonable to 


award fees, not simply its calculation 
of an amount awarded. 


1996 Amendment to Rule 1.442 
The issues debated in Dvorak were 
revisited in the recent amendment to 
Rule 1.442. With the stated purpose of 
attempting to reconcile the statutes and 
the case law governing offers of judg- 
ment under one rule, the rules commit- 
tee submitted to the court a comprehen- 
sive proposed amendment to Rule 
1.442. The proposed amendment 
adopted Justice Wells’ interpretation of 
§768.79(7)(b) in the following section: 
(h)(2) When determining the entitlement 
to and the reasonableness of the amount of 
an award of attorneys’ fees pursuant to this 
section, the court shall consider, along with 


all other relevant criteria, the following fac- 
tors: 


(A) Whether the proposal was reasonably 
rejected.”> 


However, consistent with the Dvorak 
ruling, the court rejected these provi- 
sions of the committee’s proposed rule. 
This rejection echoed the recurrent 
theme ofLeapai, Timmons, and Dvorak: 


“(I]t is clear that the circumstances under 
which a party is entitled to costs and 
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attorney’s fees is substantive and that our 
rule can control only procedural matters.” 
Based upon these conclusions, we cannot 
accept the recommendation to include the 
words “the entitlement to” or the additional 
factor (A) in the rule because we conclude 
we must respect the legislative prerogative 
to enact substantive law.” 


Nevertheless, the court acknowl- 
edged the logic of the proposed rule. 
Noting that “it would advance the goals 
of justice and fairness to empower the 
trial court with the discretion to decide 
the entitlement to attorney fees” based 
upon criteria other than the good faith 
of the offer of judgment, the court ex- 
pressly recommended that the legisla- 
ture amend §768.79(7)(b) consistent 
with the rules committee’s proposed 
rule.”’ 

Having rejected the proposed provi- 
sions regarding entitlement, the court 
adopted the remaining proposed 
amendments to Rule 1.442, specifically 
finding that “the remaining amend- 
ments cover matters which are proce- 
dural.” This finding is important be- 
cause the remaining provisions of 
amended Rule 1.442 differ from corre- 
sponding provisions of §768.79 in sev- 
eral significant ways: the time for ser- 
vice of a “proposal for settlement” (the 
term “offer of judgment” has been aban- 
doned); the form and content of a pro- 
posal; the acceptance or rejection of a 
proposal; and the effect of mediation on 
the time requirements for proposals. In 
light of the court’s exclusive authority 
to govern judicial procedures, the 
court’s finding that the remaining 
amendments are procedural means 
that these provisions of the rule shall 
supersede contrary provisions in and 
interpretations of the statute.” Liti- 
gants should therefore conform their 
proposals to the requirements and pro- 
cedures of the rule. 


Conclusion 

Viewed in an historical context, the 
adoption of amended Rule 1.442 reflects 
two critical conclusions enunciated by 
the Florida Supreme Court in a series 
of cases: 1) An award of attorneys’ fees 
following a rejected good faith offer of 
judgment is a substantive right consti- 
tutionally conferred by the legislature; 
and 2) absent a finding that an offer 
was made “not in good faith,” trial 
courts do not have discretion to disal- 
low such awards. Justice Wells persua- 
sively argues that the practical result 
of the court’s statutory construction is 
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undesirable. Nevertheless, unless and 
until the legislature acts again, Rule 
1.442 represents a consistent and co- 
herent framework for reconciling 
Florida’s offer of judgment law. O 
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for fees “within 30 days after the entry of 
judgment in a nonjury action [or] the return 
of the verdict in a jury action,” while ser- 
vice under the statue must be “within 30 
days after the entry of judgment.” Because 
time requirements are procedural, the 
amended rule’s differentiation of the time 
for service in jury and nonjury actions pre- 
vails over the statute. Thus, absent an ex- 
tension, motions for fees must be filed 
within 30 days after the return of a jury 
verdict, regardless of when final judgment 
is entered. 
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Have Your Cake and Eat it Too? 
Partnership Conversions Under 


the Florida Revised Uniform 
Partnership Act 


by Michael E. Goodbread, Jr., and Wilhelmina F. Kightlinger 


he Florida Legislature 

adopted the Revised Uni- 

form Partnership Act 

(RUPA) during the 1995 
legislative session.' One of the main dif- 
ferences between the prior Uniform 
Partnership Act of 1914 (UPA) and 
RUPA is that RUPA treats a partner- 
ship as a distinct entity with an exist- 
ence separate and apart from its part- 
ners.” Treating the partnership as a 
distinct entity aids and validates part- 
nership conversions which were not al- 
lowed under UPA. 

Although RUPA impacts many areas 
of partnership law, this article focuses 
on the specific sections of RUPA that 
allow the conversion of a general part- 
nership to a limited partnership, and 
vice versa, setting forth the mechanics 
and effect of such conversions and con- 
sidering the advantages and disadvan- 


tages. 


Comparison of FRUPA 
and RUPA 

FRUPA and RUPA are almost identi- 
cal regarding the mechanics of convert- 
ing a general partnership to a limited 
partnership.’ Both RUPA and FRUPA 


require that all of the partners (or a 
number or percentage specified in the 
partnership agreement) approve the 
terms and conditions of the conversion.* 
Both acts direct the converting partner- 
ship to file a certificate in the jurisdic- 
tion in which the conversion occurs, as 
more thoroughly discussed later.* In 
fact, FRUPA adopted in full the RUPA 
provisions that dictate the mechanics 
of converting a general partnership to 
a limited partnership. However, RUPA 
and FRUPA differ in the requirements 
of the statements set forth in the cer- 
tificate of limited partnership that must 
be filed for the conversion of a general 
partnership into a limited partnership. 
RUPA requires that the statement con- 
tain “the number of votes cast for and 
against the conversion.” If the vote is 
less than unanimous, the certificate 
must contain the number or percent- 
age required to approve the conversion 
under the partnership agreement.’ 
FRUPA requires that the certificate 
of limited partnership contain a more 
detailed statement setting forth the 
number of votes cast for and against the 
conversion by number, class, and per- 
centage.® If the vote is less than unani- 
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mous, FRUPA requires that the state- 
ment set forth the number, class, and 
percentage required to approve the con- 
version under the partnership agree- 
ment, whereas RUPA only requires the 
number or percentage required to ap- 
prove the conversion under the partner- 
ship agreement.° Additionally, FRUPA 
requires that the partnership give a 
prompt notice of conversion along with 
a copy of FS. §620.8902 to each part- 
ner.!° 

The main difference between RUPA 
and FRUPA regarding partnership con- 
versions is the effect of the conversion. 
Under both RUPA and FRUPA, a part- 
nership that has been converted is “for 
all purposes the same entity that ex- 
isted before the conversion.”" Follow- 
ing the entity theory of partnership, 
RUPA provides that title to all personal 
and real property owned by the part- 
nership remains vested in the con- 
verted entity.'* FRUPA also follows the 
entity theory regarding personal prop- 
erty of a converting partnership and 
states that title to all personal property 
owned by the partnership remains 
vested in the converted entity.'* How- 
ever, title toreal property owned by the 
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partnership must be transferred by 
deed to the converted entity. 

At first glance, FRUPA contains pro- 
tections for the rights of creditors of a 
converting partnership that RUPA does 
not contain. FRUPA specifically states 
that neither the rights nor the liens of 
creditors of a general partnership that 
converts to a limited partnership are 
impaired by the conversion.4* RUPA 
does not contain this specific language, 
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although all obligations of the convert- 
ing partnership continue as obligations 
of the converted entity.'* Florida’s spe- 
cific protection language does not ap- 
pear to increase creditors’ rights but 
simply emphasizes that converting a 
general partnership to a limited part- 
nership does not release the partner- 
ship from any prior obligations.” 


Mechanics of Conversion 
Converting to a Limited Partnership 

The mechanics of converting from a 
general partnership to a limited part- 
nership are statutorily prescribed.'* To 
convert to a limited partnership, one 
must: 

1) Obtain all of the partners’ (or 
such lesser number as may be specified 
in the partnership agreement to ap- 
prove a conversion) consent or approval 
of the terms and conditions of the con- 
version;!® 

2) File a certificate of limited part- 
nership with the Florida Department 
of State containing all of the informa- 
tion required under §620.108(1)” 
and executed by all general partners; 
and 

3) Give prompt notice of the conver- 
sion of the general partnership to all 
partners, together with a copy of FS. 
§620.8902.?! 

In addition to the information listed 
in FS. §620.108(1), the certificate of 
limited partnership for a converted en- 
tity must include: 

1) A statement that the general 
partnership was converted to a limited 
partnership from a general partner- 
ship; 

2) The general partnership’s former 
name; and 

3) A statement of the number of 
votes cast by the partners by number, 
class, and percentage for and against 
the conversion. If the vote of the part- 
ners is less than unanimous, the cer- 
tificate must also specify the number, 
class, and percentage required to ap- 
prove the conversion under the general 
partnership agreement.” 

*Converting to a General Partnership 

The mechanics of converting a lim- 
ited partnership to a general partner- 
ship are also statutorily prescribed.” In 
order to convert a limited partnership 
to a general partnership, one must: 

1) Obtain the consent or approval 
of all of the partners to the terms and 
conditions of the conversion, and 

2) File a certificate of cancellation 
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executed by all the general partners in 
accordance with F.S. §620.113.%4 

When converting either a general or 
limited partnership, the conversion is 
effective on the filing of the appropri- 
ate certificate with the Florida Depart- 
ment of State or on such later date as 
may be specified in the certificate.” The 
amount of fees due on filing a certifi- 
cate of limited partnership or a certifi- 
cation of cancellation are prescribed by 
FS. §620.182(2) and (8), respectively. 
When either the converting general 
partnership or limited partnership 
owns real property, the interest of the 
converting entity must be transferred 
by deed to the converted entity as dis- 
cussed herein.” 


Effect of Conversion 

The Florida Legislature has specifi- 
cally addressed the effect of converting 
a partnership. Under FS. §620.8904, a 
partnership that has been converted is 
“for all purposes the same entity that 
existed before the conversion.” Thus, 
one would assume that the property of 
the prior partnership would remain 
vested in the converted partnership. 
While title to personal property owned 
by the partnership remains vested in 
the converted entity, title to real prop- 
erty owned by the partnership must be 
transferred by deed to the converted 
entity.”’ 

Since the real property of a convert- 
ing partnership must be transferred by 
deed to the converted entity, one would 
assume that this transfer would trig- 
ger the documentary stamp tax. How- 
ever, the language “for all purposes” 
negates the Department of Revenue’s 
ability to collect documentary stamp 
taxes on these transfers. Since a con- 
verted partnership is “for all purposes” 
the same entity that existed prior to the 
conversion, the deed transferring the 
real property owned by the converting 
partnership to the converted entity is 
simply a deed of convenience, and only 
the minimal documentary stamp tax is 
due.”® 

Since a partnership that is converted 
is for all purposes the same entity that 
existed prior to a conversion, the liabili- 
ties and obligations of the partnership 
continue as liabilities and obligations 
of the converted entity.” Furthermore, 
a claim existing or an action or proceed- 
ing pending prior to a conversion can 
be continued against the converted en- 
tity as if the conversion had not oc- 
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curred.*° Furthermore, a conversion 
does not affect the rights of creditors of 
the partnership nor does it affect any 
liens upon the property prior to the con- 
version.*! Therefore, one cannot escape 
liability for an obligation or liability 
simply by converting a general partner- 
ship into a limited partnership. Gen- 
eral partners who become limited part- 
ners as a result of a conversion remain 
liable as general partners for obliga- 
tions or claims that arose prior to the 
conversion.* Furthermore, if a party 
transacting business with the limited 
partnership reasonably believes that a 
limited partner is a general partner, the 
limited partner is liable for an obliga- 
tion or claim arising because of that 
reasonable belief within 90 days after 
the conversion takes effect.** 

However, one can limit future liabil- 
ity by converting a general partnership 
into a limited partnership. All obliga- 
tions and claims that arise after con- 
verting the partnership and that do not 
involve a party who reasonably believes 
that a partner is a general partner are 
treated as obligations of a limited part- 
nership.** 


Tax Implications of 
Conversion Under FRUPA 

The reorganization of a partnership 
upon conversion can be achieved with- 
out adverse federal or state tax conse- 
quences. If properly structured, conver- 
sion should not trigger a termination 
of the partnership for federal tax pur- 
poses. 

Under Revenue Ruling 84-52,* the 
IRS considered the federal income tax 
consequences of the conversion of a gen- 
eral partnership into a limited partner- 
ship where 1) all of the general part- 
nership interests were owned equally 
between partners A, B, C, and D; 2) 
upon conversion, partners A and B 
would become limited partners and 
partners C and D would become both 
general partners and limited partners; 
3) each partner’s total interest in the 
general partnership would remain the 
same; and 4) the business of the gen- 
eral partnership would continue to be 
carried on after conversion. 

On these facts, no gain or loss was 
recognized by any of the partners upon 
the conversion of the general partner- 
ship into a limited partnership pursu- 
ant to IRC §721.** The change in legal 
form from a general partnership to a 
limited partnership did not trigger ter- 


mination under IRC §708 because the 
business of the converted entity contin- 
ued after conversion.*” Thus, the con- 
version of the partnership was achieved 
without any advance federal income tax 
consequence to the partners. 

Furthermore, the IRS has issued a 
private letter ruling that included the 
formation of a new corporation to serve 
as the sole general partner upon con- 
version.** Under the facts presented, A 
and B each owned equal interests in a 
general partnership. Due to A and B’s 
decreasing involvement in the general 
partnership’s daily operations, they or- 
ganized a corporation to be admitted as 
a partner. The corporation was assigned 
a one-half percent (0.5%) general part- 
nership interest by each of A and B in 
exchange for its capital stock.*® After 
admitting the new corporation as a 
partner, A andB elected to convert their 
remaining interests to limited partner- 
ship interests and thereafter to con- 
tinue the business of the general part- 
nership. 

In response, the IRS ruled that the 
exchange of general partnership inter- 


Is finding 
for CLE a 


ests for limited partnership interests 
would constitute a nonrecognition 
transaction by operation of IRC 
§121(a).* In addition, the IRS ruled 
that the substitution of the corporation 
as sole general partner and the conver- 
sion of A and B’s interests to limited 
partnership interests would not trigger 
a termination under the converted en- 
tity for federal income tax purposes 
within the meaning of IRC §708.*" 


Conclusion 

The Florida Legislature’s adoption of 
RUPA makes it possible to draft con- 
version documents that may signifi- 
cantly reduce a client’s exposure to li- 
ability from general partnership 
operations in a tax neutral manner. In 
addition, any deeds that may follow 
conversion may be exempt from appli- 
cation of Florida’s documentary stamp 
tax. The benefits of converting to a lim- 
ited partnership are especially obvious 
where a client participates individually 
in general partnerships and joint ven- 
tures. Clearly, the benefits of conver- 
sion in such a situation substantially 
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outweigh the increased costs of doing 
business as a limited partnership (i.e., 
annual filings) and the limited partners’ 
relinquishment of management rights 
to the general partner. 

The benefits of converting to a gen- 
eral partnership are less obvious. The 
converted entity would not necessarily 
be required to register or otherwise file 
with the Florida Department of State 
on an ongoing basis. Thus, the costs 
associated with annual filings is 
avoided and the identity of the partners 
on a going forward basis is not a mat- 
ter of public record. In addition, the 
partners of the converted entity possess 
full management rights with regard to 
the operations of the partnership. How- 
ever, the marginal benefit associated 
with the foregoing does not easily rec- 
oncile with the assumption of joint and 
several liability for all of the operations 
of the partnership. Thus, one should 
emphasize to clients considering con- 
verting from a limited partnership to a 
general partnership the significant dis- 
advantages associated with the as- 
sumption of unlimited liability. O 


1 1995 Fla. Laws ch. 95-242. 


2 See Fra. Stat. §620.8201 and Rev. Unif. 
Partnership Act §201, 6 U.L.A. 27 (1995). 

3 Compare Rev. Unif. Partnership Act 
§902, 6 U.L.A. 108 and FLa. Star. §602.8092 
(1995). 

* Compare Rev. Unif. Partnership §902(b), 
6 U.L.A. 108, and Fa. Star. §620.8902(2); 
and compare Rev. Unif. Partnership Act 
§903(b), 6 U.L.A. 110, and F ia. Star. 
§602.8903(2). 


5 Compare Rev. Unif. Partnership Act 
§902(b) & (c), 06 U.L.A. 108, and Fa. Stat. 
§620.8902(2); and compare Rev. Unif. Part- 
nership Act §902(c) and Fura. Star. 
§620.8902(3). 


6 See Rev. Unif. Partnership Act §902(c) 
(3) 6 U.L.A. 108. 

7 Td. 

Fia. Stat. §620.8902(3)(c). 

Compare Fia. Stat. §620.8902(3)(c) and 
Rev. Unif. Partnership Act §902(c)(3), 6 
U.L.A. 108. 

10 Stat. §620.8902(c)(3). 

1 Fra. Stat. §620.8904(1) and Rev. Unif. 
Partnership Act §904(a), 6 U.L.A. 111. 

2 Rev. Unif. Partnership Act §904(b)(1), 6 
U.L.A. 111. 

13 Fia. Stat. §620.8904(2) (a). 

we 

16 Fia. Stat. §620.8902(4). 

16 Rev. Unif. Partnership Act §904(b)(3), 6 
U.L.A. 111. 

17 See John W. Larson, Florida’s New Part- 
nership Law: The Revised Uniform Partner- 
ship Act and Limited Liability Partnerships, 
23 Fra. St. U. L. Rev. 202, 244, n.241 (1995). 

18 Fia. Stat. §620.8902. 

19 In converting to a limited partnership, 
it may be desirable in some instance to form 
a Florida corporation to serve as the sole 
general partner. In such event, it is better 
practice to admit the newly formed corpo- 
ration to the general partnership prior to 
conversion in order to more closely parallel 
the facts of the revenue ruling described 
herein. 

20 Fa. Stat. §620.108(1) lists the informa- 
tion requirements of a certificate of limited 
partnership. 

21 Fia. Stat. §620.8902. Curiously, notice 
of the conversion of a limited partnership 
to a general partnership is not required 
under FRUPA. 

22 Stat. §620.8902(3)(a)-(c). 

23 Star. §620.8903. 

24 Td. This statute prescribes the informa- 
tion requirements of a certificate of cancel- 
lation of a limited partnership. 

Fia. Stat. §620.8903, 620.113. 

26 Fia. Stat. §620.8904(2)(a). Moreover, it 
is the authors’ understanding that the 
Florida Department of Revenue has inter- 
nally exempted such deeds from the docu- 
mentary stamp tax discussed herein. 

27 See Fia. Stat. §620.8904(2)(a). 

28 It is the authors’ experience that the 
Department of Revenue has taken this po- 
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“Before you go any further, let me reiterate that |, for one, see nothing 
wrong with killing the messenger.” 


sition regarding this issue. Cf. Larson, su- 
pra, note 17. 

29 See Fia. Stat. §620.8904(2)(b). 

30 See Fia. Stat. §620.8904(3). 

31 See Fia. Stat. §620.8904(4). 

82 See Fia. Stat. §620.8902(5). 

Td: 

35 Rev. Rul. 84-52, 1984-1 C.B. 157. 

36 Td. at 158. 

37 Td. The IRS further noted that its deter- 
mination would apply with equal force if the 
conversion had been of a limited partner- 
ship to a general partnership. 

38 Priv. Ltr. Rul. 90-03016 (Oct. 19, 1989). 

39 Td. Presumably, no gain or loss was rec- 
ognized on the exchange by application of 
IRC §351. 
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Judicial Interpretations of Presuit in Florida: 
How to Avoid the Pitfalls of Bringing or Defending 
a Claim for Medical Malpractice 


n order to successfully bring or 

defend a claim for medical mal- 

practice in Florida, it is impera- 

tive not only to follow the guide- 
lines set out in the Florida Comprehen- 
sive Medical Malpractice Reform Act,! 
but also to follow the requirements 
spelled out in the volumes of judicial 
interpretations of the act. Since the 
act’s inception, there have been two 
major amendments resulting in large 
amounts of litigation regarding presuit 
and its many requirements. The pur- 
pose of this column is not only to give a 
step-by-step analysis of the modern re- 
quirements of the act, but also to ad- 
vise potential litigants of the pitfalls of 
bringing or defending a claim for medi- 
cal malpractice in Florida as docu- 
mented in recent case law. 


Presuit Investigation by a 
Potential Claimant 

One of the primary thrusts of 
Florida’s statutory medical malpractice 
scheme is to “weed out” cases that are 
not, even prima facie, supported by 
some reliable indication of their mer- 
its.? For this reason, the statutes pro- 
vide that a potential claimant must con- 
duct an investigation to determine 
whether there are reasonable grounds 
to believe that a potential defendant 
was negligent in the care and treatment 
of the claimant and whether such neg- 
ligence resulted in an injury to the 
claimant.’ 

Part and parcel with the reasonable 
investigation requirement is a require- 
ment that a potential claimant obtain 
expert corroboration of reasonable 
grounds to support a claim of medical 
negligence.‘ It is in this area that much 


Much of the 
litigation concerning 
presuit in medical 
malpractice cases 
has focused on the 
requirement that a 
claimant conduct a 
presuit examination 
and obtain expert 
corroboration 


by Jeffrey L. Blostein 


litigation concerning presuit has fo- 
cused. In order to favor access to courts, 
Florida courts have been lenient in 
their interpretations of the expert cor- 
roboration requirement. The courts 
have held that the statutes requiring 
that a claimant provide a verified writ- 
ten medical expert opinion in medical 
malpractice cases do not actually re- 
quire notarization of the medical opin- 
ion.’ Importantly, the courts have held 
that the expert corroboration does not 
have to set forth in protracted detail the 
plaintiff’s theory of the case.® The ex- 
pert opinion does not have to delineate 
how the alleged defendants were neg- 
ligent.’? Instead, the corroboration 
merely assures the defendants, and the 


court, that a medical expert has deter- 
mined that there is justification for the 
plaintiff’s claim and that it is not frivo- 
lous.® 


Notice of Intent 

Another aspect of presuit that has 
generated a large amount of litigation 
over recent years is the notice of intent 
requirement. After completing the 
presuit investigation, a potential claim- 
ant must send each prospective defen- 
dant a notice of intent to initiate liti- 
gation for medical malpractice.’ The 
purpose of the notice of intent is to give 
a defendant notice of the incident in 
order to allow investigation of the mat- 
ter and to promote presuit settlement 
of the claim.'® What constitutes proper 
notice has been left to the discretion of 
the courts. The Second District Court 
of Appeal has held that a patient’s let- 
ter to his dentist’s insurance carrier did 
not constitute a proper notice of intent 
for the patient’s medical malpractice 
action against that dentist." The let- 
ter, among other things, requested ne- 
gotiations outside of the statutory re- 
quirements.'? The Third District has 
held that a claimant’s notification of a 
dentist’s brother of the claimant’s ini- 
tiation of a medical malpractice claim 
against the dentist was not proper no- 
tice under the statutes." 

The Florida Supreme Court has re- 
cently addressed the notice of intent 
issue in deciding whether notice to one 
party in an action could constitute no- 
tice to another party in the same ac- 
tion. In Kukral v. Mekras, M.D., 679 So. 
2d 278 (Fla. 1996), the plaintiffs served 
notice of intent to initiate medical mal- 
practice litigation on a physician, but 
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not on the physician’s employer. The 
employer contended that any claims 
against it should be dismissed because 
it was not individually served with a 
notice of intent and the notice of intent 
sent to the physician did not indicate 
that it was a prospective defendant in 
the action. The Supreme Court held 
that the notice to the physician oper- 
ated as notice to the employer because 
the employer had a legal relationship 
to the physician. Furthermore, the no- 
tice did not have to include any prospec- 
tive defendants, only defendants that 
were already sent notices. 

According to the act, the expert cor- 
roboration of reasonable grounds to ini- 
tiate medical negligence litigation 
should be provided to the defendant at 
the time the notice of intent to initiate 
litigation is mailed.'* Florida courts, 
however, have taken a liberal interpre- 
tation of this plain statutory language. 
It is now well recognized in Florida that 
the failure to provide a corroborating 
expert medical opinion along with the 
notice of intent may be cured as long 
as the opinion is provided before the 
applicable statute of limitations ex- 
pires.'® 

Attention also must be paid to the 
mechanics of serving the notice of in- 
tent. The Florida Rules of Civil Proce- 
dure provide that the notice of intent 
shall be served by certified mail, return 
receipt requested.'* While the rule is 
very specific as to the mode of service, 
Florida courts have once again taken a 
liberal interpretation of these presuit 
requirements. Strict compliance with 
the statutory mode of service for the 
notice of intent is not necessary in or- 
der to be able to file a medical malprac- 
tice action.!’ The mode of service has 
been held to be merely a technical mat- 
ter of form that is designed only to fa- 
cilitate the orderly and prompt conduct 
of the screening and settlement pro- 
cess.'* As such, hand delivery of the 
notice of intent has been held to be suf- 
ficient for proper service of the notice 
of intent.” 

Finally, it also must be noted that the 
mailing of the notice of intent tolls the 
applicable statute of limitations for a 
period of 90 days.” During this 90-day 
period, no suit may be filed and the pro- 
spective defendant’s insurer or self-in- 
surer must conduct a review to deter- 
mine the liability, if any, of the 
defendant.”' Litigation naturally arose 
as to precisely when the 90-day screen- 


Failing to 
produce relevant 
medical records 
within 10 days 
may result in 
a waiver 
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receive medical 
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from the 
opposing party 


ing period should start. The Florida 
Supreme Court addressed this issue 
and held that the 90-day presuit screen- 
ing period should be computed from the 
date the putative defendant receives 
the notice of intent to initiate litiga- 
tion.” With this decision, there would 
no longer be any question of whether 
the 90-day period should start when the 
notice of intent is mailed or when it is 
received. This decision has been ex- 
panded in recent years to provide that 
the correct method of calculating the 
90-day period during which the statute 
of limitations is tolled by the filing of 
the notice of intent is calculated by 
starting the count on the day after the 
notice is received.” 


Presuit Discovery Process 
Each insurer or self-insurer must 
promptly investigate, review, and 
evaluate claims during the 90-day pe- 
riod after the notice of intent is 
mailed.** This investigation must be 
conducted in good faith and both the 
claimant and the prospective defendant 
must cooperate with the insurer in good 
faith. The investigation shall deter- 
mine whether there are reasonable 
grounds to believe the defendant was 
negligent in the care or treatment of the 
claimant and whether such negligence 
resulted in injury to the claimant.” A 
claim or defenses may be dismissed if 
the trial court finds that a party acted 
unreasonably in fulfilling the statutory 
duty to cooperate with the insurer’s 
presuit investigation in good faith.”’ 
If requested, copies of any medical 
records relevant to a potential medical 
negligence claim or defense must be 
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provided to a claimant or defendant 
within 10 business days of a request for 
copies.” This presuit requirement must 
be strictly complied with by both par- 
ties to an action. One party’s failure to 
comply with the requirement to produce 
relevant medical records within the 10 
days shall result in a waiver of the right 
to receive medical corroboration from 
the opposing party.” 

During the presuit period, the par- 
ties shall make discoverable informa- 
tion available without formal discov- 
ery. Informal discovery may include, 
among other things, the taking of un- 
sworn statements, the production of 
documents or things, or physical and 
mental examinations.” 

Unsworn statements may be used 
only for the purpose of presuit screen- 
ing and are not discoverable or admis- 
sible in any civil action for any purpose 
by any party.** Any party may be repre- 
sented by an attorney at the taking of 
an unsworn statement and the taking 
of unsworn statements is subject to Fla. 
R. Civ. P. 1.310(d) and may be termi- 
nated for abuses.** If such abuses oc- 
cur, they are evidence of a failure of the 
abusing party to comply with the good 
faith requirements of the act.* 

Documents or things, if requested, 
must be produced within 20 days after 
the date of the receipt of the request.* 
Importantly, copies of all documents 
produced in response to the request of 
any party shall be served on all of the 
other parties.* Failure of any party to 
comply with the 20-day time limit shall 
be evidence of a failure of that party to 
comply with the good faith require- 
ments of the act.*” 

A party may require a claimant to 
submit to a physical examination. 
Unless it is otherwise impractical, a 
claimant shall be required only to sub- 
mit to one examination on behalf of 
all of the parties.** A report of a physi- 
cal and mental examination may be 
used only for the purpose of presuit 
screening and is otherwise confiden- 
tial.“ Furthermore, the examining 
physician may not testify concerning 
the examination in any subsequent 
civil action.*! 

The presuit discovery process 
should not be taken lightly. An unrea- 
sonable failure by either party to com- 
ply with presuit discovery will likely 
result in dismissal of claims or de- 
fenses.*® The sanction of dismissal, 
while certainly severe, does serve its 
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purpose in ensuring compliance with 
the presuit discovery requirements. 


Response to Notice of Intent 

At or before the conclusion of the 
90-day period, the insurer or self-in- 
surer of the potential defendant must 
provide the claimant with a re- 
sponse.*® This response may reject the 
claim, make a settlement offer, or 
make an offer of admission of liabil- 
ity and for arbitration on the issue of 
damages.“ Failure to reply to the no- 
tice of intent within 90 days after re- 
ceipt acts as a final rejection of the 
claim by the potential defendant.*® 

As with the notice of intent, expert 
corroboration also is an issue with any 
response rejecting a claim. At the time 
a response rejecting a claim is mailed, 
the potential defendant must submit a 
verified written medical expert opinion 
that shall corroborate reasonable 
grounds for lack of negligent injury suf- 
ficient to support the response denying 
negligent injury.“ Florida courts have 
held that the failure to provide an ad- 
equate verified written medical expert 
opinion is not dispositive in dealing 
with a medical malpractice defendant’s 
response rejecting a claim.*” However, 
an inadequate verified medical expert 
opinion may be prima facie evidence of 
the lack of a reasonable basis to deny a 
claim.*® 

If either party chooses to make an 
offer of arbitration at the conclusion 
of the presuit investigation, many is- 
sues come into play with the arbitra- 
tion process should the opposing party 
choose to accept it as a means of re- 
solving the claim. A detailed discus- 
sion of the arbitration process would 
be an article unto itself, but a very 
brief synopsis of the arbitration pro- 
cess in claims for medical negligence 
is warranted. The arbitration statutes 
provide for a monetary cap on noneco- 
nomic damages in medical malprac- 
tice claims.*® While it has been argued 
that this monetary cap is unconstitu- 
tional, the Florida Supreme Court has 
upheld the cap by finding that there 
was an overpowering public necessity 
with regard to the control of medical 
malpractice insurance premiums and 
no alternative or less onerous method 
of meeting this crisis had been 
shown.*° Damages for future economic 
losses may be awarded by arbitration 
to be paid by periodic payments and 
the damages shall be offset by future 


collateral source payments.*! Punitive 
damages may not be awarded by ar- 
bitration.*? 


Other Considerations 

Attention must certainly be paid to 
the time in which a potential claimant 
has to file suit after the presuit inves- 
tigation period concludes. To avoid be- 
ing barred by the applicable statute of 
limitations, a suit must be brought 
within 60 days or within the remain- 
der of the time of the statute of limita- 
tions after the notice of intent to ini- 
tiate litigation was received, whichever 
is longer after the earliest of the fol- 
lowing; the expiration of 90 days after 
the date of receipt of the notice of in- 
tent to initiate litigation, the expiration 
of 180 days after the mailing of the no- 
tice of intent to initiate litigation if the 
claim is controlled by FS. §768.28(6)(a), 
or the claimant’s receipt of a written 
rejection of the claim. Naturally, this 
complex time requirement has been the 
subject of litigation in recent years.** 
As noted earlier, the correct method of 
calculating time periods under these 


rules and statutes is to start counting 
the day after the notice of intent to ini- 
tiate litigation is received.*® 

A final consideration concerns the fil- 
ing of motions to determine the reason- 
ableness of presuit investigations. This 
motion can be filed at any time after 
the completion of the presuit investi- 
gation by the parties and after any in- 
formal discovery. The motion requests 
the court to determine whether the op- 
posing party’s claim or denial rests on 
a reasonable basis.*’ If the court finds 
that the notice of intent to initiate liti- 
gation mailed by the claimant is not in 
compliance with the reasonable inves- 
tigation requirements, the court is re- 
quired to dismiss the claim and the 
person who mailed such notice of intent 
to initiate litigation, whether the claim- 
ant or the claimant’s attorney, shall be 
personally liable for all attorneys’ fees 
and costs incurred during the investi- 
gation and evaluation of the claim, in- 
cluding the reasonable attorneys’ fees 
and costs of the defendant or the 
defendant’s insurer.®* In making its de- 
termination, the trial court may con- 
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sider any relevant evidence, including 
inferences to be drawn from the text of 
the notice of intent and its corroborat- 
ing expert opinion.*° 

The reasonable investigation require- 
ment does not apply only to claimants. 
If the court finds that the response 
mailed by a defendant rejecting the 
claim is not in compliance with the rea- 
sonable investigation requirements, the 
court is required to strike the 
defendant’s response, and the person 
who mailed such response, whether the 
defendant, the defendant’s insurer, or 
the defendant’s attorney, shall be per- 
sonally liable for all attorneys’ fees and 
costs incurred during the investigation 
and evaluation of the claim, including 
the reasonable attorneys’ fees and costs 
of the claimant.® A question naturally 
arose as to what constitutes that “re- 
sponse” that may be stricken if not in 
compliance with the reasonable inves- 
tigation requirements. The Fourth Dis- 
trict addressed this issue in Karr, 
D.D.S. v. Sellers, 668 So. 2d 629 (Fla. 
4th DCA 1996). In Sellers, the defen- 
dants rejected the claim without a cor- 
roborating expert affidavit. The plain- 
tiff then filed suit and, after defendants 
answered, moved to strike their an- 
swers on the ground that they had 
failed to file a corroborating medical 
expert’s affidavit when they rejected the 
claim. The trial court then struck the 
defendants’ pleadings for failing to com- 
ply with Chapter 766. After a trial held 
only on damages and the entry of a fi- 
nal judgment, the defendants appealed 
and asserted that the order striking 
their pleadings was unauthorized by 
the statute. The Fourth District held 
that the word “response,” as used in FS. 
§766.206(3), is not ambiguous and does 
not include pleadings. As such, the de- 
fendants’ answers were improperly 
stricken and the court reversed the 
judgment and remanded the case for a 
new trial on liability and damages. 


Conclusion 

The Florida Comprehensive Medical 
Malpractice Reform Act poses many 
pitfalls in bringing or defending a claim 
for medical malpractice in Florida. Crit- 
ics of the act have long argued that the 
act bars access to courts for many po- 
tential claimants, while proponents of 
the act have argued that the act effec- 
tively weeds out cases that are not sup- 
ported by some reliable indication of 
their merits. To navigate successfully 


through the presuit process, a claimant 
or defendant must be aware of not only 
the applicable statutory provisions and 
rules of civil procedure, but also must 
be aware of the constantly changing 
judicial interpretations of these provi- 
sions and rules. O 
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CONSUMER PROTECTION LAW 


Physician Deceptive and Unfair Business Practices 


orty-six states,’ including 

Florida,’ provide by statute 

for a private right of action 

against persons or busi- 
nesses who commit deceptive or unfair 
trade practices. The question is does 
this statute apply to physicians and the 
practice of medicine? 


Florida’s Deceptive and Unfair 
Trade Practices Statute 

The Federal Trade Commission 
(FTC) Act, 15 U.S.C. §45 (1995), is the 
model for Florida’s Deceptive and Un- 
fair Trade Practices statute. Florida’s 
“Little FTC Act” specifically accords 
deference to the FTC and federal court 
decisions interpreting the FTC Act* and 
provides that a deceptive or unfair 
trade practice claim does not displace 
any common law or other statutory 
claim.‘ 

The federal courts have defined a 
deceptive trade practice to be any act 
or practice that has the tendency or 
capacity to deceive consumers? and an 
unfair trade practice to be any act or 
practice that offends public policy and 
is immoral, unethical, oppressive, un- 
scrupulous, or substantially injurious 
to consumers.® In contrast, the FTC 
defines a deceptive trade practice to be 
any act or practice that, in the view of 
the consuming public, would be mate- 
rial to a significant number of consum- 
ers and is likely to deceive a consumer 
who acts reasonably under the circum- 
stances.’ Further, the FTC defines an 
unfair trade practice to be any act or 
practice in which the substantial injury 
to consumers is not outweighed by the 
benefits of the act or practice to busi- 
ness or the competitive market and is 
the type of injury that a consumer could 
not have reasonably avoided.*® 


The days of 
exempting doctors 
from the reach 
of state consumer 
protection laws 
as “learned 
professionals” 
could be gone 


by Michael Flynn 


Florida case law has adopted the fed- 
eral court definitions of deception and 
unfairness rather than the FTC defini- 
tions.® Regardless, neither the federal 
court nor the FTC definitions of decep- 
tion or unfairness requires proof of ac- 
tual fraud or deception or proof of in- 
tent or negligence.’ 


The “Learned Professions” 
Exemption 

Historically, those practicing the 
“learned professions,” including law- 
yers and doctors, were exempt from the 
antitrust laws until Goldfarb v. Vir- 
ginia State Bar, 421 U.S. 773, reh’g de- 
nied, 423 U.S. 886 (1975). In Goldfarb, 
the U. S. Supreme Court ruled that if a 
profession involves the exchange of 
money for services, then the profes- 


sional activity, in this case the practice 
of law, is not exempt from the FTC Act. 

After Goldfarb, a few states ad- 
dressed the application of state unfair 
and deceptive trade practice statutes to 
professionals. Most states started with 
lawyers and most states that did not 
address the issue by statute ruled that 
the business aspects of the practice of 
law were subject to the prohibitions of 
state unfair and deceptive trade prac- 
tice statutes." Perhaps the most well- 
reasoned case on point is the Washing- 
ton state case of Short v. Demopolis,691 
P.2d 163 (Wash. 1989).!2 In Short, the 
plaintiff client of the defendant law firm 
claimed that the defendant committed 
a deceptive trade practice by switching 
lawyers on his case so that a lawyer 
other than the lawyer agreed to by the 
plaintiff and promised by the law firm 
represented the plaintiff.‘* The Wash- 
ington Supreme Court ruled that this 
kind of conduct, akin to bait and switch 
selling,'* is part of the entrepreneurial 
or business aspects of the practice of 
law and, thus, falls within the scope of 
the state unfair and deceptive trade 
practices act. 

Not long after Short, the Washington 
court was again asked to apply the state 
unfair and deceptive trade practice act 
to professionals, in this case doctors. In 
Quimby v. Fine, 724 P.2d 403 (Wash. Ct. 
App. 1986), a Washington appellate 
court reiterated that the entrepreneur- 
ial aspects of the practice of medicine, 
just like law, were subject to unfair and 
deceptive trade practice claims.'* The 
Quimby court specifically defined the 
entrepreneurial aspects of the practice 
of medicine to include any act that in- 
creases profit and the volume of patients 
for a doctor. Other states have followed 
Washington’s lead in this regard.!” 
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of Florida Statute 
to Physicians 

The Washington state cases are sig- 
nificant for Florida because the Wash- 
ington Unfair and Deceptive Trade 
Practices Act is identical to the Florida 
Deceptive and Unfair Trade Practices 
Act.'® Further, the Florida Supreme 
Court has already looked to Washing- 
ton state case precedent to uphold the 
constitutionality of the Florida stat- 
ute.’® Although there is no Florida ap- 
pellate opinion explicitly ruling that 
physicians are subject to the state de- 
ceptive and unfair trade practices stat- 
ute, the Florida statute does not ex- 
pressly exempt physicians, only 
medical negligence claims,” from being 
brought under the Florida statute. 

The following is a list of some of the 
types of patient claims that could form 
the basis for a Florida deceptive or un- 
fair trade practice claim against a phy- 
sician. Each one of these examples con- 
cerns the entrepreneurial aspects of the 
practice of medicine because the 
doctor’s conduct results in a person be- 
coming a new patient and increases the 
doctor’s income. 
¢ A doctor represents to a patient that 
a specific medical procedure will be 
used during the patient’s surgery. In 
fact, the doctor uses a different and 
more expensive medical procedure 
without advising the patient of the 
change.” 
¢ A doctor misrepresents to a patient 
that the doctor possesses a specific level 
of medical skill and clinical experience. 
The patient, influenced by the doctor’s 
representations, hires the doctor to per- 
form the medical treatment.” 
¢ A doctor guarantees a patient a spe- 
cific result from the medical treatment 


the patient requests and misrepresents 
his or her medical qualifications to ren- 
der the treatment.” 

¢ A medical facility evicts partial-fee 
paying patients in favor of full-fee pay- 
ing patients.” 

e A doctor misrepresents the number 
and extent of satisfied patients and 
successful treatments. 

¢ A doctor misrepresents or fails to 
fully disclose the price of the medical 
treatment or services to be rendered. 
¢ A doctor misrepresents in a bill for 
services the actual cost for medical ser- 
vices and overcharges the patient for 
medical services rendered or for medi- 
cal services not rendered to the patient. 

Although the monetary remedy for a 
patient under the Florida Deceptive 
and Unfair Trade Practice statute is 
limited to actual economic damages*® 
and does not include damages for per- 
sonal injury,” there are other benefits 
in pursuing this type of claim against 
a doctor. As an alternative or compan- 
ion cause of action to a medical mal- 
practice claim, the patient and the law- 
yer benefit from the discretionary 
award of attorneys’ fees and costs to a 
prevailing party under the Florida stat- 
ute.” Coupled with the modest proof 
requirements to make out a statutory 
violation, the fee shifting portion of the 
Florida law is more attractive. 

The full panoply of tort reform mea- 
sures aimed at medical malpractice 
claims does not apply to this statutory, 
nontort claim based on deceptive and 
unfair trade practices. This means that 
the shortened statute of limitations for 
medical negligence claims would not 
apply to a Florida Deceptive and Un- 
fair Trade Practices statute claim.” 
Likewise, the limitations on joint and 


several liability, the nonparty defen- 
dant liability rules,*° and the abrogated 
collateral source rule*! would not apply 
to a claim under Florida’s law. 


Summary 

In summary, the Florida Deceptive 
and Unfair Trade Practice statute is 
underutilized when it comes to the busi- 
ness practices of professionals, includ- 
ing doctors. The days of exempting 
“learned professionals” from the reach 
of state consumer protection laws ap- 
pear to be gone. Florida law provides a 
means to ensure that professionals, just 
like other business people, are not per- 
mitted to engage in business practices 
that victimize consumers.* O 
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Stat. §75-1.1(b)(1995), Ohio in Onto Rev. 
Cope ANN. §1345.01 (1995), and Maryland 
in Mp. Cope Ann. Com. Law § 13-104 (1995) 
expressly exclude the practice of law, and 
in the case of Ohio, the practice of medi- 
cine, from the coverage of these states’ un- 
fair and deceptive trade practices statutes. 
On the other hand, Connecticut in Heslin v. 
Conn. Law Clinic of Trantolo and Trantolo, 
462 A.2d 938 (Conn. 1983), Louisiana in 
Reed v. Allison & Perone, 376. So. 2d 1067 
(La. Ct. App. 1979), Massachusetts in 
Guenard v. Burke, 443 N.E.2d 892 (Mass. 
1992), Montana in Matthews v. Berryman, 
637 P.2d 822 (Montana 1981), New York in 
Aponte v. Raychuk, 531 N.Y.S.2d 689 (N.Y. 
Sup. Ct. 1988), and Texas in Debakey v. 
Staggs, 612 S.W.2d 924 (Tex. 1981) have all 
ruled that the practice of law is subject to 
the prohibitions of these states’ unfair and 
deceptive trade practice statutes. See, con- 
tra, Frahm v. Urkovich, 447 N.E.2d 1007 
(Ill. 1983). 

The FloridaAttorney General has stated 
that Florida’s Deceptive and Unfair Trade 
Practice Act does apply to prepaid legal ser- 
vices and, therefore, by implication to law- 
yers. 226 Op. Atty. Gen. (1976). 

22 691 P.2d 163 (Wash. 1989) and recently 
affirmed in Eriks v. Denver, 824 P.2d 1207 
(Wash. 1992). 

13 Td. at 163. 

1416 C.FR. §238 (1995). 

15 Supra note 13 at 168. 

16 Quimby, 724 P.2d at 406. 

18 Compare the Washington State statute, 
Wash. Rev. Cope §19.86.010 (1995) to the 
Florida statute, Fa. Stat. §501.204 (1995). 

19 Department of Legal Affairs v. Rogers, 


Michael Flynn is a professor of law 
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cum laude, from Gonzaga University. 
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329 So. 2d 257 (Fla. 1976). 

20 Fia. Stat. §501.212 (1995). See also 
T.W.M. and S.M. v. American Medical Sys- 
tems, Inc., 886 F. Supp 842 (N.D. Fla. 1995). 

21 Quimby v. Fine, 724 P.2d 403 (Wash. Ct. 
App. 1986). 

22 Chapman v. Wilson, 826 S.W.2d 214 (Tex. 
Ct. App. 1992). The Texas Deceptive Trade 
Practice Statute, Tex. Bus. & Com. CopE 
ANN. §§17.41 -17.59 and Tex. Rev. Civ. Srar. 
ANN. ArT. 4590i § 12.01 (Supp. 1994), is simi- 
lar to the Florida Unfair and Deceptive 
Trade Practice statute. 

23 Sorokolit v. Rhodes, 846 S.W.2d 618 (Tex. 
Ct. App. 1993). 

24In Gatten v. Merzi, 579 A.2d 974 (Pa. 
Super. Ct. 1990), the court ruled that a pa- 
tient could not sue her physician under the 
Pennsylvania Unfair Trade Practices and 
Consumer Protection Act for medical negli- 
gence. However, the plaintiff did not present 
and the Pennsylvania court did not consider 
any claim that the entrepreneurial aspects of 
the practice of medicine could form the basis 
of a consumer protection act claim. That is 
precisely what this example illustrates. 

25 See Stat. §501.211(2)(1995); Urling 
v. Helms Exterminators, Inc., 468 So. 2d 451 
(Fla. lst D.C.A. 1985); Rollins Inc. v. Heller, 
454 So. 2d 580 (Fla. 3d D.C.A. 1984). 

26 Fia. Stat. §501.212 (1995). 

27 Fra. Stat. §501.2105 (1995). 

28 Stat. §95.11(4)(b)(1995) states that 
the statute of limitations for a medical mal- 


practice claim is two years as compared to 
Fra. Stat. §95.11(3)(f)(1995), which states 
that the statute of limitations for a cause of 
action based on a statutory liability is four 
years. 

29 Fa. Stat. §768.81 (1995). 

30 See Fabre v. Marin, 623 So. 2d 1182 (Fla. 
1993). 

31 Fa. Stat. §768.76 (1995). 

* The Florida Unfair and Deceptive Trade 
Practice Act does not apply to a “person” or 
“activity” regulated by the Department of 
Insurance. Star. §501.212(4)(1995). The 
business aspects of a doctor’s medical prac- 
tice is not regulated by the Department of 
Insurance. However, the issue of whether 
an HMO doctor may hide behind this ex- 
emption to limit liability for violations of the 
Florida Unfair and Deceptive Trade Prac- 
tice statute is an open question. This issue 
is akin to the question of whether an HMO 
can be vicariously liable for the medical 
negligence of a an HMO doctor. This ques- 
tion does not affect the liability of the doc- 
tor for medical negligence or, likewise, for 
an unfair or deceptive business practice. In 
fact, the trend is to recognize the vicarious 
liability claim for medical negligence against 
the HMO despite ERISA preemption. 
Dearmas v. AV-Med, Inc., 865 F. Supp. 816 
(S.D. Fla. 1994). The question of HMO li- 
ability for an HMO physician’s unfair and 
deceptive trade practice is an interesting 
question but beyond the scope of this article. 
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CRIMINAL LAW. 


Deposition Reform 
Is the Cure Worse than the Problem? 


n October 1, 1996, the abil- 

ity of a criminal defendant 

to engage in pretrial discov- 

ery was substantially modi- 
fied by the Florida Supreme Court.' The 
amendments to Rule 3.220, Florida 
Rules of Criminal Procedure, adopted 
by the court may well render Florida’s 
entire pretrial procedure in criminal 
cases unconstitutional. 

Under the first criminal procedure 
rules in this state, as amended in 1968, 
defense discovery depositions were au- 
thorized only “on showing that the tes- 
timony of the witness may be material 
or relevant on the trial,” and “on show- 
ing that the witness will not cooperate 
in giving a voluntary, signed, written 
statement to the person charged or his 
attorney.” This rule was substantially 
modified in 1972 to authorize unlimited 
discovery depositions without leave of 
court.*® During this same period of time, 
a class action suit by criminal defen- 
dants against the state attorney for the 
1ith Judicial Circuit of Florida, was 
working its way through the federal 
court system. 

Defendant Pugh was arrested in 
Dade County in March 1971 and 
charged by information with several 
felony offenses. The Rules of Criminal 
Procedure as amended in 1968 were in 
effect in his case. The constitutionality 
of Florida’s pretrial procedures under 
these rules was challenged. The U.S. 
District Court found these rules to be 
constitutionally infirm and ordered 
that a plan be submitted which would 
provide preliminary hearings in all 
cases charged by information.‘ As the 
case progressed through the federal 
appellate courts, the 1972 amendments 
to the rules of procedure were adopted. 

The U.S. Supreme Court reviewed 
the 1972 rules and held in Gerstein v. 
Pugh, 420 U.S. 103 (1974), that while 


The failure of 
deposition rule 
amendments to treat 
the state and the 
defense equally, at 
the very least, will 
subject the new rule 
to federal 
constitutional 
challenges 


by Howard Dimmig 


a judicial hearing is not a prerequisite 
to prosecution by information, the 
Fourth Amendment requires a judicial 
determination of probable cause as a 
prerequisite to extended restraint of 
liberty following arrest. The Court 
made clear that the constitutionality of 
any particular method of determining 
probable cause can be properly decided 
only by evaluating a state’s pretrial pro- 
cedures as a whole, not by isolating a 
particular part of its total system. One 
of Florida’s pretrial procedures at that 
time was a defendant’s right to discov- 
ery depositions without prior leave of 
court. With that unbridled right to 
depositions in existence, the Court up- 
held the constitutionality of Florida’s 
pretrial procedures. 

Despite this clear warning that modi- 
fication of any component of Florida’s 
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pretrial procedures might result in ren- 
dering the procedures unconstitutional 
in their entirety, assaults on a 
defendant’s right to discovery deposi- 
tions began in earnest in 1987. 

In November of 1987, the Florida 
Department of Law Enforcement 
(FDLE) published a report entitled, 
“Discovering the Injustice: Criminal 
Depositions in Florida.” This FDLE re- 
port, without making any reference to 
Gerstein, noted that depositions are not 
specifically required by the federal Con- 
stitution. The report further contended 
that depositions lead to abuse of wit- 
nesses and that the cost of depositions, 
both in terms of dollars and manpower 
hours, outweighed their usefulness. 
FDLE recommended the complete abo- 
lition of discovery depositions in crimi- 
nal cases. 

In response to FDLE’s report, the 
Florida Legislature addressed the depo- 
sition question during the 1988 session. 
Ultimately, the legislature recom- 
mended that the Supreme Court ap- 
point a commission to “consider vari- 
ous issues related to the use of 
discovery depositions in criminal pro- 
ceedings,” specifically: 

(1) Protection for victims and other wit- 
nesses. 

(2) Limiting depositions to only essential 
witnesses. 

(3) Prohibiting the defendant from at- 
tending depositions unless good cause is 
shown. 

(4) Use of technological advances to re- 
duce costs and scheduling problems. 

(5) Potential savings of public funds and 
the time of law enforcement, witnesses, 
prosecutors, defense counsel, and court per- 
sonnel that may be derived by employing 
alternative discovery techniques. 

(6) Any other appropriate issues.® 


Pursuant to the legislature’s request, 
the Supreme Court appointed a blue- 
ribbon commission comprised of 14 at- 
torneys, judges, and law professors.® 


* 
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The commission was not provided a 
budget to conduct investigations but 
proceeded to gather records, receive 
comments from interested parties, and 
conduct three full-day hearings in vari- 
ous locations throughout Florida. The 
commission gathered reams of material 
and submitted an exhaustive 95-page 
report on February 1, 1989, less than 
seven months after it was created.’ 

The commission found several prob- 
lems with the deposition rule as it ex- 
isted in 1988 and recommended nu- 
merous changes. Consequently, the 
Supreme Court reformed the deposition 
rule in 1989 to ensure that witnesses 
were adequately protected and that 
depositions were scheduled in such a 
way as to minimize the cost and incon- 
venience to both witnesses and parties. 
Provisions were made for the establish- 
ment of witness coordination offices to 
help coordinate the taking of deposi- 
tions of law enforcement officers; cer- 
tain witnesses could be designated by 
the prosecutors as persons who could 
not be deposed without prior court au- 
thorization; the defendant was banned 
from attending depositions without 
authorization of the court; and deposi- 
tions of young children and sensitive 
witnesses had to be videotaped or taken 
in front of a judge or special master in 
order to protect the witness from ha- 
rassment or intimidation. Finally, depo- 
sitions in misdemeanor and criminal 
traffic offenses were abolished except 
upon good cause shown. However, the 
court retained depositions in all felony 
cases finding, “[d]iscovery depositions 
are a necessary and valuable part of our 
criminal justice system, and they are 
clearly worth the risk of some minor 
abuse.”® 

The current amendments to Rule 
3.220, which were adopted “in hope of 
further curtailing abuse of the deposi- 
tion process,” have unilaterally de- 
prived a defendant of at least a portion 
of this “necessary and valuable part of 
our criminal justice system” and 
thereby have subjected all pretrial pro- 
cedures in Florida to federal constitu- 
tional attack. 

During the 1996 legislative session 
there was an attempt to completely 
abolish a defendant’s ability to take 
depositions.® Prosecutors and law en- 
forcement officials contended that vic- 
tims and witnesses were abused dur- 
ing depositions, while the defense bar 
argued that depositions made the crimi- 


nal justice system more efficient by fa- 
cilitating plea bargaining. The legisla- 
tion died before reaching the floor af- 
ter Justice Overton, speaking on behalf 
of a unanimous Supreme Court, advo- 
cated retention of discovery depositions. 
Having failed in the legislature, ad- 
vocates for a change in the deposition 
process launched an attack in the 
Florida Supreme Court. A petition was 
filed requesting the court “to consider 
abolishing or substantially modify Rule 
3.220(h), Florida Rules of Criminal Pro- 
cedure, and Rule 8.060(d), Florida 
Rules of Juvenile Procedure.” This pe- 
tition was signed by the Attorney Gen- 
eral of Florida, the 20 state attorneys, 
the three U.S. attorneys, the statewide 
prosecutor, general counsel for the 
Florida Prosecuting Attorneys Associa- 
tion, the Florida Department of Law 
Enforcement, the Florida Sheriff’s As- 
sociation, the Florida Police Benevolent 
Association, and the attorney for the 
Florida Police Chief’s Association.’® 
In accordance with the Florida Rules 
of Judicial Administration, the court 
ordered the petitioners to file their spe- 


cific proposed amendments to the rules 
in question by June 1, 1996." The 
Criminal Procedure Rules Committee 
and the Juvenile Rules Committee 
were ordered to file responses with the 
court after the specific amendments 
were submitted. 

Rather than challenge the already 
expressed opposition of the court to to- 
tal abolition of depositions, the petition- 
ers responded to the court’s order by 
advocating that substantial limitations 
be placed on an adult defendant’s right 
to take discovery depositions. Their 
proposed amendments to Florida Rule 
of Criminal Procedure 3.220(h) would 
have permitted depositions only in 
cases in which a defendant was charged 
with a first degree felony, life felony, or 
capital felony. Defendants would have 
been prohibited from taking any depo- 
sitions when charged with second or 
third degree felonies. In the limited 
instances in which depositions would 
have been permitted, the only persons 
who could have been deposed were: 1) 
eyewitnesses to an offense; 2) expert 
witnesses; and 3) alibi witnesses. Addi- 
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tionally, all depositions would have 
been limited to a maximum of two 
hours unless there was prior authoriza- 
tion by the trial court; and a deponent 
would have been given the right to file 
a motion to quash a deposition sub- 
poena on the grounds that the deponent 
would be “unduly burdened” if required 
to appear for a deposition. Depositions 
in juvenile cases would have been to- 
tally abolished.” 

A special subcommittee of the Crimi- 
nal Procedure Rules Committee was 
empaneled to “analyze the history of 
depositions in criminal cases in Florida; 
to compare Florida’s discovery process 
with that of other states; to compare 
Florida’s discovery process with model 
codes; and to make recommendations 
to the full committee for purposes of 
responding to the Petition.” While the 
special subcommittee found that time 
restraints precluded it from completing 
its assignment, it did make certain rec- 
ommendations that were “tentative and 
dependent upon further study.” The 
greatest change recommended by the 
special subcommittee was that “wit- 
nesses should be placed in three cat- 
egories for discovery purposes.” The 
report of the special subcommittee did 
not distinguish between witnesses 
listed by the state and those listed by 
the defense."* 

The recommendation of the special 
subcommittee was rejected by the 
Criminal Procedure Rules Committee. 
Instead, the committee advised the 
court that no change should be made 
to the deposition rules “unless and un- 
til the proponents of such change meet 
the burden of providing a factual basis 
of the need for such changes.” Finding 
that no factual basis existed to justify 
the proposed changes, the committee 
advised against making any changes to 
the existing rules. 

Opposition to the petitioners’ pro- 
posed amendments came from many 
other sources as well. During oral argu- 
ments before the Florida Supreme 
Court, the Florida Public Defenders 
Association, the Conference of Circuit 
Court Judges, The Florida Bar’s Crimi- 
nal Law Section, the Juvenile Rules 
Committee, the Florida Association of 
Criminal Defense Lawyers, as well as 
the Criminal Procedure Rules Commit- 
tee all opposed the proposed rules 
changes. 

Despite agreeing with the Criminal 
Procedure Rules Committee that “there 


Instead of 
following a special 
subcommittee’s 
recommendations, 
the Criminal 
Procedure Rules 
Committee proposed 
an amendment that 
only the state be 
required to classify 
witnesses into 
three categories 


is insufficient data from which to de- 
termine if the substantial limitation of 
discovery depositions requested . . . is 
warranted,” on December 21, 1995, the 
Supreme Court directed the Criminal 
Procedure Rules Committee to draft 
amendments to the deposition rule. The 
Supreme Court directed that the spe- 
cial subcommittee recommendations 
that had been rejected by the commit- 
tee as a whole be used as the basis for 
drafting amendments to the deposition 
rule.® 

The Criminal Procedure Rules Com- 
mittee, instead of proposing an amend- 
ment in accordance with the special 
subcommittee’s recommendation, pro- 
posed that only the state be required 
to classify witnesses into three catego- 
ries. Under the proposed amendments, 
the defense was not required to make 
similar classifications when it supplied 
a list of potential witnesses as required 
by Florida Rule of Criminal Procedure 
3.220(d).’° 

Simply requiring the state to catego- 
rize its list of witnesses without plac- 
ing a similar requirement on the de- 
fense would be wholly without 
significance except that the categoriza- 
tion of witnesses also affects their avail- 
ability for deposition. The amendments 
proposed by the committee provided 
that category A witnesses “would be 
subject to the present deposition rule”; 
category B witnesses would be subject 
to deposition “only upon leave of court 
upon a showing of good cause”; and cat- 
egory C witnesses “would not be sub- 
ject to deposition.” By proposing an 
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amendment that did not require the 
defense to also categorize its list of wit- 
nesses, a rule was created that abol- 
ished reciprocity in the discovery pro- 
cess. The amendments proposed by the 
committee were adopted without sig- 
nificant modification by the Supreme 
Court on September 12, 1996. 

Under the newly amended rule, when 
the state files its “discovery exhibit” 
listing the names and addresses of all 
persons having information relevant to 
the offense charged, it must now clas- 
sify each witness into one of three cat- 
egories. Category A witnesses are: 


1) eyewitnesses; 

2) alibi and rebuttal to alibi witnesses; 

3) witnesses who were present when a 
recorded or unrecorded statement was 
taken from or made by a defendant or 
codefendant; 

4) investigating officers; 

5) Brady witnesses; 

6) child hearsay witnesses; and 

7) certain expert witnesses.” 


Category C witnesses are those wit- 
nesses who either performed only min- 
isterial functions or who the prosecu- 
tor does not intend to call at trial and 
who have fully set forth their involve- 
ment in the case in a written report.'® 
Category B witnesses are all persons 
who are not listed in either categories 
Aor 

Only category A witnesses may be 
deposed by the defense without leave 
of court.”° The defense must show “good 
cause” before category B witnesses may 
be deposed.”! And, while in the past 
persons who will now be classified as 
category C witnesses could be deposed 
upon a showing of good cause, hence- 
forth category C witnesses may not be 
deposed at all unless the defense can 
show that they have been improperly 
classified.”? Rule 3.220(h)(1)(A), as 
amended, provides that the state may 
take the deposition of all witnesses 
listed by the defense without leave of 
court. It is this abandonment of 
reciprocity which raises serious due 
process questions. 

The U.S. Supreme Court has had the 
opportunity to review pretrial proce- 
dures that did not provide for reciproci- 
ty. In Wardius v. Oregon, 412 U.S. 470 
(1973), the Court reviewed Oregon’s 
notice-of-alibi rule which required a 
defendant to provide the state with no- 
tice of intent to rely on the defense of 
alibi together with the names and ad- 
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dresses of each alibi witness. There 
was no provision for reciprocal discov- 
ery of alibi rebuttal witnesses in the 
Oregon rule. In finding the Oregon 
rule unconstitutional, the Court found 
that “although the Due Process 
Clause has little to say regarding the 
amount of discovery which the parties 
must be afforded, it does speak to the 
balance of forces between the accused 
and his accuser.””* The Court specifi- 
cally held that “in the absence of a 
strong showing of state interest to the 
contrary, discovery must be a two-way 
street.”** 

Although the amendments to Rule 

3.220 comply with the specific hold- 
ing in Wardius by providing that not 
only alibi but also alibi rebuttal wit- 
nesses are subject to deposition with- 
out leave of court, the underlying le- 
gal principle of Wardius is violated by 
the rule as amended. The U.S. Su- 
preme Court ruled: 
The state may not insist that trials be run 
as a “search for truth” so far as defense 
witnesses are concerned, while maintain- 
ing “poker game” secrecy for its own wit- 
nesses. It is fundamentally unfair to re- 
quire a defendant to divulge the details of 
the defendant’s own case while at the same 
time subjecting him or her to the hazard 
of surprise concerning refutation of the 
very pieces of evidence which he or she 
disclosed to the state.*® 


The failure of the amendments to 
the deposition rule to treat the state 
and the defense equally, at the very 
least, will subject the new rule to fed- 
eral constitutional challenge. A suc- 
cessful challenge to this particular 
part of Florida’s pretrial procedure 
will necessitate a review of all of 
Florida’s pretrial procedures. 

Proponents of the rule changes are 
quick to point out that Florida is one 
of only a handful of states that per- 
mits defense discovery depositions. 
What proponents of the rule changes 
are less quick to point out is that 
Florida is one of an even fewer num- 
ber of states that does not require 
adversarial probable cause determi- 
nations. Florida permits prosecution 
to proceed based upon an information 
signed by a prosecutor.** Neither an 
adversarial preliminary hearing nor 
a grand jury proceeding is required 
before the filing of charges except 
when death is a possible penalty.”’ If 
the amendments to Rule 3.220 are 
found to be constitutionally infirm, 
Florida may well be forced to return 


One must question 
whether anecdotal 
evidence of abuse of 
the deposition 
process without 
empirical support 
should be sufficient 
to warrant 
jeopardizing 
Florida’s entire 
pretrial procedure 


to a system of adversarial probable 
cause hearings or require grand jury 
indictments in all felony cases. 

One must question whether anec- 
dotal evidence of abuse of the deposi- 
tion process without empirical sup- 
port should be sufficient to warrant 
jeopardizing Florida’s entire pretrial 
procedure.O) 
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2 Fia. R. Crim. P. 1.220(f) (1968). 

3 Fra. R. Crim. P. 3.220(d) (1972). 


4 Pugh v. Rainwater, 332 F. Supp. 1107 
(S.D. Fla. 1971). 

5 H. Con. Res. No. 1679. 

§ In re: Criminal Discovery Commission, 
Administrative Order of the Florida Su- 
preme Court dated July 7, 1988. 

7 Report of the Florida Supreme Court’s 
Commission on Criminal Discovery, Feb- 
ruary 1, 1989. 

8 In re: Amendment to Florida Rule of 
Criminal Procedure 3.220 (Discovery), 550 
So. 2d 1097 (Fla. 1989). 

° HB 675. 

10 In re: Petition to Review Current Pro- 
visions of Rule 3.220(h), Florida Rules of 
Criminal Procedure, & Rule 8.060(d), 
Florida Rules of Juvenile Procedure, Case 
No. 85,585 (Fla. April 25, 1995). 

"In re: Amendments to Florida Rule of 
Criminal Procedure 3.220(h) and Florida 
Rule of Juvenile Procedure 8.060(d), Case 
No. 85,585, Administrative Order of the 
Florida Supreme Court dated May 12, 
1995. 

12 Tn re: Petitioner’s Proposed Amend- 


ments to Florida Rules of Criminal Proce- 
dure and Florida Rules of Juvenile Proce- 
dure, Case No. 85,585. 


13 Florida Bar Rules of Criminal Proce- 
dure Committee, Report of the Special 
Subcommittee on Depositions dated July 
14, 1996. 


4 re: Amendment to Florida Rule of 
Criminal Procedure 3.220(h), Report of the 
Criminal Procedure Rules Committee. 


In re: Amendment to Florida Rule of 
Criminal Procedure 3.220(h) and Florida 
Rule of Juvenile Procedure 8.060(d); In re: 
Amendment to Florida Rule of Criminal 
Procedure 3.220(h), 668 So. 2d 951 (Fla. 
1995). 


16 In re: Amendment to Florida Rule of 
Criminal Procedure 3.220(h), Report of the 
Criminal Procedure Rules Committee 
dated February 19, 1996. 


17 Fra. R. Crim. P. 3.220(b)(1)(A)(i). 
18 Fia. R. Crim. P. 3.220(b)(1)(A)(iii). 
19 Fra. R. Crim. P. 3.220(b)(1)(A)(ii). 
20 Fia. R. Crim. P. 3.220(h)(1)(A). 

21 Fa. R. Crim. P. 3.220(h)(1)(B). 

22 Fxa. R. Crim. P. 3.220(h)(1)(C). 

23 Wardius, 412 U.S. at 474. 

24 Td. at 475. 

Td. at 475. 

26 Fra. R. Crim. P. 3.140. 

27 Fra. R. Crim. P. 3.140(a)(1). 


Howard Dimmig graduated with 
honors from the Florida State Uni- 
versity College of Law in 1977. He is 
an assistant with the Office of the 
Public Defender, 10th Judicial Cir- 
cuit, Bartow, where he is currently 
assigned to the capital trial division. 
He is a member of the Bar’s Crimi- 
nal Procedure Rules Committee. 

This column is submitted on be- 
half of the Criminal Law Section, 
Judge Claire K. Luten, chair, and 
Randy Merrill, editor. 


THE FLORIDA BAR JOURNAL/JULY/AUGUST 1997 55 


‘A 
| 
| 
a & 
a 
¥ 
a 
a 
2 
34 


ENVIRONMENTAL AND LAND USE_ LAW _ 


CERCLA Investor Liability: 
‘Don’t Ask, Don’t Tell” Won’t Work 


ust how sinful ignorance can 
be has become readily appar- 
ent to thousands of corpora- 
tions, partners, and individu- 
als holding real estate assets in the 
United States over the last decade. His- 
torically, land has been the coin of the 
realm in an industrialized nation; its 
acquisition a valuable, virtually risk- 
free asset. The attractiveness of real 
property investment changed dramati- 
cally in 1980, when, in an attempt to 
avert the disastrous public health and 
environmental consequences of unfet- 
tered industrial growth,’ Congress en- 
acted Title 42, U.S.C. §§9601 et seq., 
The Comprehensive Environmental Re- 
sponse, Compensation and Liability Act 
of 1980 (CERCLA).” Congress made the 
only defenses to CERCLA liability act 
of God*® or war*—which are rarely in- 
voked—or proof of complete innocence 
in creating the hazardous condition or 
threat, i.e., that someone else did it and 
the owner/operator acted reasonably to 
avoid or mitigate any harm.® 


Scope of Article 

The breadth of CERCLA liability and 
the narrowness of available defenses 
have transformed once-sound invest- 
ments in property interests and related 
business activities into high-stakes 
gambles, not for the weak of heart or 
pocketbook. Acquisition of seemingly 
innocuous or insulated interests in 
property can now mean inadvertent 
assumption of liability for the conse- 
quences of hazardous contamination— 
a liability often much greater than the 
value of the investment or its projected 
income. Numerous articles and cases 
analyze the new risks CERCLA pre- 
sents on a transaction-by-transaction 
basis, such as lender liability,® corpo- 
rate/officer/director/shareholder liabil- 
ity,’ purchaser liability,’ landlord/ten- 
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ant liability,® trustee/fiduciary liabil- 
ity,’° partnership liability," and liabil- 
ity related to bankruptcy transactions.” 
This article discusses CERCLA’s “rea- 
sonableness” or “due care” standard, 
inherent in CERCLA’s “innocent pur- 
chaser/landowner’” defenses. It focuses 
on the recent decision in Redwing Car- 
riers, Inc. v. Saraland Apartments, 94 
F. 3d 1489 (11th Cir. 1996), in which 
the 11th Circuit provides some clarifi- 
cation, at least in this circuit, of the 
murkier aspects of CERCLA liability. 
General guidelines also are offered as 
to what may, and may not, constitute 
“due care” for CERCLA purposes in the 
context of the three fundamental cat- 
egories of property investments: pur- 
chase/acquisition; ownership/use; and 
transfer/sale of property. 
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CERCLA Liability 


Of all the forms of innocence, mere ig- 
norance is the least admirable. 
—Sir Arthur Wing Pinero 

CERCLA liability is unequivocal and 
broad. It applies retroactively to im- 
pose strict, joint and several liability 
for indivisible damages” on all past and 
present “owners or operators” of “facili- 
ties”® that release or threaten the re- 
lease’ of hazardous substances" into 
the public environment or “dispose”’’ of 
hazardous substances.”° Because the 
term “facility” encompasses not only 
buildings, equipment, appurtenances, 
pipelines, tanks, and land features such 
as ponds, pits, and lagoons—but also 
any site or area where a hazardous sub- 
stance has been placed—land owner- 
ship can thus become hazardous facil- 
ity ownership or operation.”! 

The statute expressly excludes from 
the definition of “owner/operator” any 
person who “without participating in 
the management [of a ‘facility’] holds 
indicia of ownership primarily to pro- 
tect his security interest”” and also fa- 
cially limits the types of “contractual 
relationships” that confer owner/opera- 
tor liability.“ This has not hindered the 
courts’ broad interpretation of 
CERCLAs language to find liability in 
situations where facially there was 
little or no activity on the part of the 
owner/operator with regard to a hazard- 
ous substance, but knowledge or abil- 
ity to control was found.* The “inno- 
cent landowner/purchaser” defenses 
have two distinct elements. First, a 
purchaser who discovers a “release” or 
“threatened release” on property in 
which the owner has an interest must 
show that the interest was acquired 
after contamination;” or at the time of 
acquisition made “all appropriate in- 
quiry” but did not discover the contami- 
nation.”* Additionally, once the presence 
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or release of threatened release was 
known, the owner must have exercised 
“due care””’ with regard to the hazard- 
ous substances, and taken “precau- 
tions” against the foreseeable acts or 
omissions of third parties to mitigate 
or prevent release of hazardous sub- 
stances.”* Although the terminology 
varies, the standard is the same. 
CERCLA imposes an absolute duty on 
all who own or control property inter- 
ests to act reasonably to avoid release 
of hazardous substances and to miti- 
gate any harm caused. Prudent inves- 
tors, therefore, should educate them- 
selves as to what will constitute 
reasonableness in various commercial 
transactions involving the acquisition 
of property interests. 


“Appropriate Inquiry” Duty 
It is better to ask some of the questions 
than to know all the answers. 

—James Thurber 

CERCLA makes passive ignorance a 
liability?® and rewards informed, re- 
sponsible action at even distant inves- 
tor levels of involvement or interest in 
facilities if there is sufficient control of 
the facility to be on actual or construc- 
tive notice of the problem.*° Reasonable 
inquiry into CERCLA issues before a 
property interest is acquired is essen- 
tial to avoid CERCLA liability. This is 
true, even if what one learns destroys 
or makes more difficult the investment 
because CERCLA exculpates only the 
truly “innocent” purchaser.*! 

To be “innocent” in the acquisition of 
“facilities” under CERCLA §9601(35)(B) 
requires one to show affirmatively that, 
despite “appropriate inquiry” “consis- 
tent with good commercial or custom- 
ary practices,” the purchaser did not 
know or have reason to know of con- 
tamination or threatened release at the 
time of acquisition, or took the prop- 
erty involuntarily, as by inheritance or 
bequest” and after acquisition, fulfilled 
the third party defense “due care/rea- 
sonable precaution” requirements of 
§9607(b)(3)(a) and (b).** CERCLA help- 
fully suggests factors a court may con- 
sider in determining whether “appro- 
priate inquiry” has been made such as 
the acquiring party’s knowledge and 
expertise, the value of the property if it 
were not contaminated, and the reason- 
able availability of information flagging 
possible contamination. 

Unfortunately CERCLA does not in- 


dicate what weight should be given to 
each of these factors.** They do, how- 
ever, reflect the overall “look before 
leaping” philosophy CERCLA uses to 
justify the shift of liability for hazard- 
ous substance cleanup to the private 
sector. Prudent investors, therefore, 
must establish their own general guide- 
lines. An investor must be reasonable— 
and document it—in order to avoid 
CERCLA liability. What will constitute 
“appropriate inquiry” is a fact ques- 
tion.** Courts have not provided much 
help in defining the standard beyond a 
general pattern of looking for ways to 
impose liability to achieve cleanup. All 
courts have held that CERCLA does not 
tolerate “willful and negligent blind- 
ness” to reasonably discoverable condi- 
tions.°*’ 

The days of a prospective purchaser 
simply conducting a title search and 
taking the seller’s word are gone. More 
sophisticated pre-acquisition inquiries 
are becoming the norm. Some have sug- 
gested that formats such as the two- 
step program*® developed by theAmeri- 
can Society of Testing and Materials 


become the standard for a prima facie 
showing of “appropriate inquiry” in a 
pre-acquisition setting.®* If nothing 
alarming is found, it is likely that this 
would suffice except in the most un- 
usual circumstances as “appropriate 
inquiry” and will make going forward 
arguably safe. “Due care” also applies 
to pre-acquisition investigation activi- 
ties; a negligently performed site inves- 
tigation that itself causes a “release” 
can give rise to liability. 

As more is learned and publicized 
about hazardous substance generation 
and characteristics, the courts are 
likely to hold investors to a higher level 
of “appropriateness.”*' This higher 
standard is likely to extend beyond 
mere property purchase, and may be 
applied by the courts to most property 
investment situations. Even when di- 
rect property interests are not acquired, 
acquisition of indirect property inter- 
ests should be preceded by “appropri- 
ate inquiry.” Wise investors should en- 
sure that they and those entities in 
which they invest have in place the 
necessary procedures to make reason- 
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able inquiry into all acquisitions of 
property interests for CERCLA issues; 
should take care as to what authority 
to “control” these entities and the po- 
tential “facility” they assume; and 
should also have a clear understand- 
ing of what conditions will prevent 
property acquisition unless and until 
CERCLA liability is clarified. 


“Due Care” Duty After 
Acquisition 
Ignorance is of a peculiar nature; once 
dispelled it is impossible to re-estab- 
lish it. 
—Thomas Paine 

It is easy to say that all “appropriate 
inquiry” should be made before invest- 
ing in possible hazardous waste facili- 
ties, but such inquiries do not always 
work. Even if one were “innocent” when 
contaminated property was acquired, 
once contamination is discovered or 
threatened, CERCLA will not preserve 
“innocence” unless the purchaser takes 
“due care” to make sure no damage oc- 
curs, and “precautions” to ensure no 
harm as a result of acts or omissions 
by third parties.** The truly innocent 
landowner may not have a duty to clean 
up pre-existing contamination, but is 
required to ensure it does not worsen 
or that new “releases” do not occur. “ 

As to contamination discovered or 
occurring after acquisition, the land- 
owner/investor must show lack of par- 


“Your testimony might carry more weight if 
you uncrossed your fingers.” 


There isa 
nationwide issue as 
to what level of 
participation or 
control over a 
facility an investor / 
owner must 
have to 
trigger liability 


ticipation in or knowledge of the offend- 
ing activity, and satisfaction of the third 
party defense “due care/reasonable pre- 
caution” requirements of §9607(b)(3). 
This “due care” standard presents the 
same vagueness problem as the “appro- 
priate inquiry” standard applicable to 
pre-acquisition review.** One guiding 
principle applies. Once discovered, haz- 
ardous contamination cannot be ig- 
nored by the otherwise innocent inves- 
tor if “owner/operator” liability is to be 
avoided. The wise investor will ensure 
that any entity over which the investor 
has any operational authority or a “con- 
tractual relationship” that implies con- 
trol, has in place whatever mechanisms 
are reasonable to ensure hazardous 
substance “releases” or “threatened re- 
leases” will be detected and ad- 
dressed.*° 

There is a nationwide issue as to 
what level of participation or control 
over a facility an investor/owner must 
have to trigger liability. Fortunately for 
those investing in the geographic juris- 
diction of the 11th Circuit Court of Ap- 
peals, this circuit generally requires 
more than the mere “authority to con- 
trol” for an otherwise innocent party to 
be held liable. In Redwing Carriers, Inc. 
v. Saraland Apartments, the 11th Cir- 
cuit held that if an investor were not 
otherwise culpable, the ability to con- 
trol standing alone will not give rise to 
CERCLA liability.** Redwing also holds 
that state, not federal law, will govern 
interpretation of limited partnership 
agreements for purposes of determin- 
ing “participation” and operational con- 
trol.*’ Other jurisdictions have taken a 
broader approach, holding that theabil- 
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ity to control operations, even if not 
exercised, is sufficient to impose liabil- 
ity on remote interest.** Wise investors, 
thus, should ensure they do not con- 
trol remote investments in property 
and that those entities and enterprises 
in which they choose to invest and con- 
trol in any way have in place adequate 
CERCLA safeguards.” 


“Due Disclosure” Duty as to 
Next Investor 

You may buy land now as cheap as stink- 
ing mackerel. 

—wWilliam Shakespeare, Henry IV, I.iv. 

Once existing contamination is dis- 

covered, CERCLA imposes one more ob- 
ligation in addition to the duty to act 
reasonably to contain or avoid further 
release, on the property owner: the duty 
to disclose the contamination before 
transfer. CERCLA §9601(35)(C) pro- 
vides: 
(C) Nothing in this paragraph [the defini- 
tion of “contractual relationships” to which 
CERCLA applies] or in section 9607(b)(3) 
[the “third party defense”] shall diminish the 
liability of any previous owner or operator 
of such facility who would otherwise be li- 
able under this chapter. Notwithstanding 
this paragraph, if the defendant obtained 
actual knowledge of the release or threat- 
ened release of a hazardous substance at 
such facility when the defendant owned the 
real property and then subsequently trans- 
ferred ownership of the property to another 
person without disclosing such knowledge, 
such defendant shall be treated as liable 
under section 9607(a)(1) [owner/operator li- 
ability] of this title and no defense under 
section 9607(b)(3) of this title shall be avail- 
able to the defendant. 

Caveat emptor is no defense to 
CERCLA liability. Failure to disclose 
known hazardous substance contami- 
nation or threat of contamination be- 
fore transfer will usually result in a 
property owner’s® loss of CERCLA “in- 
nocence” and impair or negate future 
ability to assert the third party defense. 
“Due care” in this context means accept- 
ing responsibility for disclosure to po- 
tential buyers of known CERCLA “fa- 
cilities” for which one is not otherwise 
liable, in order to continue to escape li- 
ability. It is not clear how this “due 
disclosure” duty on the seller relates to 
the “appropriate inquiry” duty of the 
purchaser. One case suggested that if 
the successor in interest is in privity 
and has access to the information as 
part of the pre-acquisition investiga- 
tion, this is enough and there is no duty 
to disclose.®* The safer course suggests 
disclosure of all known contamination. 
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While the effect on the ability to sell 
property interests may be great, fail- 
ure to disclose opens the door to the 
much greater liability by negating 
rights to pursue cost recovery actions 
against the actual wrongdoers under 
§9607, and limiting the ability to re- 
cover to the more fact-dependent and 
costly contribution action under §9613. 


Conclusion 
Property is the fruit of labor; Property 
is desirable, is a positive good in the 
world. 
—Abraham Lincoln, 1864 

“Don’t ask, don’t tell” won’t work un- 
der CERCLA. Do ask about CERCLA 
issues before investing in property. Do 
establish appropriate procedures for 
the exercise of “due care” as to prop- 
erty acquired. Finally, do tell subse- 
quent purchasers of any known con- 
tamination before transfer. If these 
steps are taken and accompanied by 
careful drafting of the purchase and 
sale documents, prudent investors can 
protect themselves and still enjoy the 
traditional benefits of real estate in- 
vestments without undue risk of 
CERCLA liability. Q 
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Co., 827 F. Supp. 600, 606-7 (D. Ariz. 1993) 
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disposed onsite during tenure as trustee); 
Steego Corp. v. Ravenal, 830 F. Supp. 42, 48 
(D. Mass. 1993) (despite lack of knowledge, 
trustee and beneficiaries of trust are not 
innocent landowners where trust instru- 
ment conveyed property before disposal). 

| See generally Redwing Carriers, Inc. v. 
Saraland Apartments, 94 F.3d 1489 (11th 
Cir. 1996); see also Stuart Levine, Limited 
Liability Companies, Limited Liability Part- 
nerships, Limited Liability Limited Partner- 
ships, and Other Novel Entities, A.L.I.- 
A.B.A. CA86-501 (May 1996). 

2 See, e.g., Richard E. Mendales, Looking 
under the Rock: Disclosure of Bankruptcy 
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St. L.J. 731 (1996); Jeffrey S. Theuer, Align- 
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fiduciary trustees). 
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and other more esoteric transactions in 
which investments are made. This article 
also does not address the myriad of other 
business transactions which can give rise 
to CERCLA “arranger” or “transporter” li- 
ability, and is limited to situations where 
some ownership or management interest in 
a “facility” is acquired. 

14 See, O’Neill v. Picillo, 883 F. 2d 176, cert. 
denied, 493 U.S. 1071 (1989); U.S. v. Shell 
Oil Co., 841 F. Supp. 962 (C.D. Cal. 1992). 

18 See New York v. Shore Realty, 795 F. 2d 
(2d Cir. 1985); Soo Line Railroad Co. v. B.J. 
Carney & Co., 797 F. Supp. 1472, 1485 (D. 
Minn. 1992); Quaker State Mini-Lube, Inc. 
v. Fireman’s Fund Ins. Co., 868 F. Supp. 
1278 (D. Utah 1994); see also Redwing Car- 
riers, Inc., 94 F. 3d at 1510, for a discussion 
of the “divisibility defense.” 

16 42 U.S.C. §9601(9), (20); see also Kelly v. 
EPA, 15 F.3d 1100 (D.C. Cir. 1994). 

17 42 U.S.C. §9601(22). 

18 42 U.S.C. §9601(14). 

19 The term “disposal” as used in CERCLA 
is defined as used in 42 U.S.C. §6903(3), see 
42 U.S.C. §9601(29): “The term ‘disposal’ 
means the discharge, deposit, injection, 
dumping, spilling, leaking, or placing of any 
{hazardous substance] onto or on any land 
or water so that such [hazardous substance] 
or any constituent thereof may enter the 
environment or be emitted into the air or 
discharged into any waters, including 
groundwaters.” 

20 See Redwing Carriers, 94 F.3d at 1513; 
U.S. v. Alcan Aluminum Corp., 964 F.2d 252, 
258-59 (3d Cir. 1992). 

21 42 U.S.C. §9601(9) (1996). See also defi- 
nition of “release” as encompassing any 
“spilling, leaking, pumping, pouring... 
escaping, leaching, dumping or disposing 
into the environment. ” 42 U.S.C. §9601(22). 
Because of the broad language used, “dis- 
posal” and “release” have been found to ap- 
ply to activities such as surface earthmoving 
in which contaminated soils were dispersed 
or moved to other non-contaminated loca- 
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tions on the property. See Redwing Carri- 
ers, Inc., 94 F.3d at 1510, citing Kaiser Alu- 
minum Corp. v. Catellus Dev. Corp., 976 F.2d 
1338, 1342 (9th Cir. 1992); Tanglewood E. 
Homeowners v. Charles-Thomas, Inc., 976 
F.2d 1568, 1573 (5th Cir. 1988). 

22 42 U.S.C. §9601(20)(A) 

23 42 U.S.C. §9601(35)(A): “The term ‘con- 

tractual relationship’... includes but is not 
limited to, land contracts, deeds or other 
instruments title or possession, unless the 
real property on which the facility . . . is 
located was acquired . . . after the disposal 
or placement of the hazardous substance on, 
in or at the facility, and one or more of the 
circumstances described [below]. . . is also 
established by the defendant by a prepon- 
derance of the evidence: 
(i) At the time the defendant acquired the 
facility the defendant did not know and had 
no reason to know that any hazardous sub- 
stance... was... in, on or at the facility. 

(ii) The defendant is a government entity 
which acquired the facility by escheat, or 
through any other involuntary transfer or 
acquisition, or through the exercise of emi- 
nent domain authority ... . (iii) The defen- 
dant acquired the facility by inheritance or 
bequest (emphasis added). 

*4 See, e.g., City of Phoenix v. Garbage Ser- 
vices, Inc., 816 F. Supp. 564 (D. Ariz. 1993) 
(testamentary trustee held personally li- 
able); Donahey v. Boyle, 987 F. 2d 1250, 1254 
(6th Cir. 1993) (CERCLA liability imposed 
on lone shareholder with “authority to con- 
trol”). 

25 42 U.S.C. §9607(a). 

26 42 U.S.C. §9601(35)(B). 

27 Redwing Carriers, Inc., 94 F.3d at 1507- 
8; State of New York v. Lashins Arcade Co., 
91 F.3d 353, 360-61 (2d Cir. 1996); Westwood 
Pharmaceuticals, Inc. v. National Fuel Gas 
Distribution Corp., 964 F.2d 85, 90 (2d Cir. 
1992). 

28 42 U.S.C. §9607(b)(3)(b); Redwing Car- 
riers, Inc., 94 F.3d at 1507-8. 

29 See State of New York v. Lashins Arcade 
Co., 91 F.3d 353, 361 (2d Cir. 1996) (“due 
care” may require affirmative action); U.S. 
v. Fleet Factors Corp., 901 F. 2d at 1557-58; 
In re Hemingway Transport, Inc., 174 B.R. 
148 (D. Mass. 1994). 

30 See, e.g., Redwing Carriers, Inc., 94 F.3d 
at 1505; Fleet Factors, 901 F.2d at 1557-58. 

31 The “innocent purchaser” defense is dis- 
tinguishable from the “innocent landowner” 
defense primarily for purposes of owner/ 
operator liability. Once the property is ac- 
quired, even innocently, discovery of re- 
leases due to past contamination gives rise 
to the “due care”/“reasonable precautions” 
duties of an “owner/operator” and the “third 
party” defense becomes operative. 

32 42 U.S.C. §9601(35)(B); see Castlerock 
Estates, Inc. v. Estate of Markham, 871 F. 
Supp. 360 (N.D. Cal. 1994); but even those 
taking by inheritance may incur liability if 
the timing of the transfer of the interest, or 
knowledge or control of the property is 
found. Soo Line Railroad Co., 797 F. Supp. 
at 1484. 

33 Td.; see also U.S. v. An & N Cleaners and 
Launders, Inc., 854 F. Supp. 220, 240-42 
(E.D. N.Y. 1994). 

34 42 U.S.C. §9601(35)(C) “the court shall 
take into account any specialized knowledge 


iq 


or experience [of the defendant]... , the 
relationship of the purchase price to the 
value of the property if uncontaminated, 
commonly known or_ reasonably 
ascertainable information about the prop- 
erty, the obviousness or the presence or the 
likely presence of contamination on the 
property, and the ability to detect such con- 
tamination by appropriate investigation.” 

35 “By restricting the application of the de- 
fenses to those that have complied with a 
series of ill-defined due care and investiga- 
tory requirements, CERCLA in practice 
imposes the costs of the public problem of 
ferreting out contaminated sites onto the 
private individuals involved in real estate 
transactions and ownership without even 
providing reasonable guidance on what 
these property owners must do to meet their 
obligations. [citations omitted].” United 
States v. A & N Cleaners & Launderers, Inc., 
854 F. Supp at 240. 

36 Td. at 241. 

37 U.S. v. Monsanto Co., 858 F.2d 160 (4th 
Cir. 1987); United States v. Fleet Factors 
Corp. 901 F.2d 1550, 1558 (11 Cir. 1990) 
(“Our ruling today should encourage poten- 
tial creditors to investigate thoroughly the 
waste treatment systems and policies of 
potential debtors.”). 

38 An ASTM-type “Phase I” audit encom- 
passes a preliminary investigation of the 
site, based on questions about past uses of 
the property, examination of public records, 
visual site investigation, and survey. 

39 See Wm. Michael Thurmond, CERCLA’s 
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“All Appropriate Inquiry”: When Is Enough, 
Enough?, 70 Fia. B.J. 34 (Mar. 1996). 

4° See Westfarm Assoc. Ltd. Partnership v. 
Washington Suburban Sanitary Comm’n, 66 
F.3d 669, 682 (4th Cir. 1995). 

41 See Foster v. U.S., 922 F. Supp. 642, 655 
(D.C. D. 1996) (given commercial/industrial 
setting of site, “high duty of inquiry” applied). 

42 42 U.S.C. §9607(b): “(b) There shall be 
no liability under subsection (a) of this sec- 
tion for a person otherwise liable who can 
establish by the preponderance of the evi- 
dence that the release or threat of release 
of a hazardous substance and the damages 
resulting therefrom were caused solely by 


(3) an act or omission of a third party other 
than an employee or agent of the defendant, 
or than one whose act of omission occurs in 
connection with a contractual relationship, 
existing directly or indirectly, with the de- 
fendant... if the defendant establishes by 
a preponderance of the evidence that (a) he 
exercised due care with respect to the haz- 
ardous substance concerned, taking into 
consideration the characteristics of such 
hazardous substance, in light of all relevant 
facts and circumstances, and (b) he took pre- 
cautions against foreseeable acts or omis- 
sions of any such third party and the conse- 
quences that could foreseeably result from 
such acts or omissions [emphasis supplied]. 

43 See Redwing Carriers, Inc., 94 F.3d at 
1506-8; State of New York v. Lashins Arcade 


Co., 91 F.3d at 360-61; Fleet Factors Corp., 
901 F.2d at 1558-59. 

® See, e.g., Fleet Factors Corp., 901 F.2d at 
1558 (lenders should investigate before 
lending, monitor debtors’ policies and sys- 
tems for hazardous waste detection and 
management, and demand compliance as 
condition to further financing). 

46 Redwing Carriers, Inc., 94 F.3d at 1504-5. 

47 Td. at 1500-3. 

48 Td. at 1504-5, distinguishing Nurad v. 
William E. Hooper & Sons Co., 966 F.2d 837 
(4th Cir. 1992), cert. denied, 506 U.S. 940 
(1992), and the “actual control” vs. “author- 
ity to control” test. 

49 See n. 45, above re Fleet Factors admoni- 
tion. 

°° Nor do any other equitable defenses ap- 
ply to CERCLA liability. Town of Munster, 
Ind. v. Sherwin-Williams Co., Inc., 27 F.3d 
1268, 1270 (7th Cir. 1996) (compiling cases). 

51 A secured interest holder’s failure to dis- 
close before selling, however, may not by 
itself remove the protection to such parties 
afforded under §9601(20)(A). See Northeast 
Duran, Inc. v. Key Board of Maine, 15 F.3d 
1, 3 (1st Cir. 1993). 

52 See Folino v. Hampden Color & Chem 
Co., 832 F. Supp. 757 (D. Vt. 1993); Smith 
Land & Imp. Corp v. Celotex Corp., 851 F.2d 
86, 90 (3d Cir. 1988). 

53 See Kerr-McGee Chem. Corp. v. Lofton 
Tron & Metal Co., 14 F. 3d 34 (7th Cir. 1994). 
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ADMINISTRATIVE LAVV 


Choice of Forum in Florida’s 
Administrative and Circuit Courts 


A Review of the Doctrine of Exhaustion 
of Administrative Remedies 


our client has been sub- 

stantially affected by an 

agency’s action. She comes 

to you and asks for her day 
in court. You recognize the same facts 
give rise to a cause of action in circuit 
court and are subject to administrative 
adjudication. Your choice of forum may 
impact whether and what type of relief 
is eventually afforded your client. How 
do you decide where to file? This article 
will briefly review the standards that 
govern this decision and new develop- 
ments in this area of law. 

The dilemma of choosing a forum 
may be more of an issue than is com- 
monly realized. State agencies wield 
broad regulatory powers that touch 
upon nearly every aspect of modern life. 
Decisions from whether a hairdresser 
will obtain required licensure’ to 
whether a new hospital may open in a 
community’ are all controlled by state 
agencies. Florida’s Administrative Pro- 
cedure Act® (APA) contains a host of 
administrative remedies that check the 
actions and regulations of these state 
agencies. Under the APA, a party may 
seek a formal administrative hearing 
replete with due process protections, 
may challenge an agency’s proposed or 
existing rules, or even petition an 
agency for a declaratory statement.‘ 

The remedies provided under the APA 
are not found in a court of general ju- 
risdiction. Circuit courts are the forum 
with jurisdiction over most causes of 
action in Florida.® For that reason, this 
article will focus on a comparison of 
only circuit courts and the administra- 
tive forum. 


Exhaustion of Administrative 
Remedies 

When choosing between circuit court 
and administrative forums, one must 
first consider the threshold question of 


Requiring 
exhaustion of 
administrative 
remedies was a 
Judicial invention 
that served to mark 
the boundaries of 
administrative and 
judicial action 


by Seann M. Frazier, 
M. Hope Keating, and 
Sonya A. Chamberlain 


whether there is a duty to exhaust ad- 
ministrative remedies. The general 
principle governing choice of forum is 
that one must first exhaust adminis- 
trative remedies before turning to a 
court of general jurisdiction.® 

In Department of General Services v. 
Willis, 344 So. 2d 580 (Fla. lst DCA 
1977), the court recognized the “impres- 
sive arsenal” of administrative rem- 
edies available under the then recent 
incarnation of Florida’s Administrative 
Procedure Act.’ As a result of this “im- 
pressive arsenal,” the Willis court called 
for “freshening of the doctrines of pri- 
mary jurisdiction and exhaustion of 
remedies, and greater deference to the 
legislative scheme.”* The court recog- 
nized the availability of remedies un- 
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der Florida’s APA and ruled that those 
remedies should be exhausted before, 
or instead of, turning to circuit courts. 

This principle of requiring exhaus- 
tion of administrative remedies was a 
judicial invention that served to mark 
the boundaries of administrative and 
judicial action.’ The Florida Supreme 
Court would later hold that the exhaus- 
tion principle “support[ed] the integrity 
of the administrative process and 
allow[ed] the executive branch to carry 
out its responsibilities as a coequal 
branch of government.” The principle 
prevented the “promiscuous interven- 
tion” of courts into agency affairs." 

Whatever its source, requiring ex- 
haustion of administrative remedies 
has now become a strong policy of judi- 
cial deference.’ The result is that a 
party affected by an agency’s action 
usually must first seek redress under 
available administrative procedures. 
There are, however, exceptions to the 
exhaustion principle. 


Exceptions to Exhaustion 
Principle 

A circuit court will hear claims that 
otherwise would have proceeded to an 
administrative forum if any of the fol- 
lowing exceptions are found by the cir- 
cuit court to apply: 

1) The administrative action would 
render inadequate relief; 

2) The claim challenges the facial 
constitutionality of a statute; or 

3) The challenge is brought against 
an agency which has acted outside its 
colorable delegated powers. 

Additionally, as discussed later, there 
are limited instances in which claims 
might be filed simultaneously in both 
forums. Special guidelines also apply 
to the decision of appropriate forum 
when a claim involves a party’s contract 
with a state agency: For now, each of 


the general exceptions to the exhaus- 
tion principle are addressed in turn. 


When Administrative Action 
Would Render Inadequate Relief 

In order for a court to require exhaus- 
tion of administrative remedies, the 
remedies must be available and ad- 
equate.'® In Willis,* the court carved 
out an exception to the exhaustion prin- 
ciple when agency action is so egregious 
or devastating that the proposed ad- 
ministrative remedies would offer too 
little or would be too late.'® In such 
cases, circuit court remains the appro- 
priate forum. 

As examples of such egregious agency 
behavior, the Willis court offered ille- 
gal actions by the agency; agency igno- 
rance of the law, facts, or public good; 
or agency failure to recognize a claim 
and grant an administrative remedy.'® 
In every case, the complainant also 
must demonstrate that there are no 
adequate administrative remedies for 
the alleged egregious behavior. As will 
be seen with many of the exceptions to 
the exhaustion principle, the determi- 
nation of whether this exception applies 
is subject to judicial discretion, leading 
to apparently disparate holdings.'” 


Challenges to Facial 
Constitutionality of a Statute 

Another exception to the exhaustion 
doctrine exists when the constitution- 
ality of a statute is in question. This 
exception was expressly recognized in 
Willis, and has since been refined.'® In 
Key Haven Associated Enterprises, Inc. 
v. Board of Trustees of the Internal Im- 
provement Trust Fund, 427 So. 2d 153 
(Fla. 1982), the court held that a chal- 
lenge to a statute’s constitutionality 
may be brought in either an adminis- 
trative forum or in circuit court. Though 
only a judicial court could rule on a 
statute’s constitutionality, the Key Ha- 
ven court noted that a litigant could 
administratively adjudicate all other 
facets of his or her argument and then 
raise the statute’s constitutionality on 
appeal to a district court of appeal. 
Noting how cumbersome such a process 
might be, the court allowed such con- 
stitutionality claims to be brought more 
quickly through a direct declaratory 
action in circuit court.’ However, the 
court cautioned that once a single fo- 
rum was chosen, the other forum was 
foreclosed. 

Adding some confusion to an already 


unclear field, there is an extension of 
this exception in certain situations in- 
volving agency rules. In cases in which 
constitutional issues are “intertwined” 
with administrative rule issues, direct 
action in circuit court is available. In 
Department of Business Regulation v. 
Ruff, 592 So. 2d 668 (Fla. 1991), the 
court found that although the Division 
of Administrative Hearings had juris- 
diction over emergency rules promul- 
gated by the department, constitutional 
issues were involved, and, therefore, all 
issues should be resolved in one judi- 
cial proceeding in the circuit court.”° 


Agency Actions Beyond 
Agency’s Colorable Authority 
In State Department of Environmen- 
tal Regulation v. Falls Chase Special 
Taxing District, 424 So. 2d 787 (Fla. 1st 
DCA 1982), rev. denied, 436 So. 2d 98 
(Fla. 1983), the First District Court of 
Appeal held that when an agency acts 
without colorable statutory authority 
and clearly in excess of its delegated 
powers, a party is not required to ex- 
haust administrative remedies before 


seeking judicial relief.”! In Falls Chase, 
the court found that the Department of 
Environmental Regulation was acting 
without the benefit of statute or rule 
and contrary to its enabling legisla- 
tion.” This jurisdictional exception is 
limited, however, to when a jurisdic- 
tional claim has apparent merit or de- 
pends upon factual determination.”® 
This again adds an element of judicial 
discretion to the determination of 
whether the exhaustion principle ap- 
plies. It may, therefore, add another 
element of unpredictability. 


Simultaneous Filing in 
Different Forums 
¢ Jurisdiction both in circuit court and 
in an administrative body 

Generally, the election of one of coex- 
isting forums and its remedies pre- 
cludes resorting to the other.** An ex- 
ample of this maxim may be found at 
Suntide Condominiums Association, 
Inc. v. Division of Florida Land Sales, 
504 So. 2d 1343 (Fla. Ist DCA 1987), 
where the court held that the Division 
of Florida Land Sales should have de- 
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clined to render a declaratory state- 
ment pertaining to the reformation of 
a declaration of condominium where 
the same issues were already pending 
in circuit court. 

There are some instances, though, in 
which jurisdiction may lie in both an 
administrative forum and circuit 
court.” For example, the court held in 
Silver Express Co. v. The District Board 
of Trustees, So. 2d _ ,22 Fla. L. Weekly 
D710 (Fla. 3d DCA Mar. 19, 1997), that 
a party may bring a Sunshine Law ac- 
tion in circuit court even when the iden- 
tical parties were in the midst of an ad- 
ministrative hearing where the issue of 
a Sunshine Law violation could have 
been raised. 

In Silver Express, Miami-Dade Com- 
munity College failed to give notice of 
its meeting to select bidders and to open 
the meeting to the public. Silver Ex- 
press, an unsuccessful bidder, at- 
tempted to amend its formal adminis- 
trative protest action to include a 
Sunshine Law violation, but its attempt 
to amend its pleading was denied be- 
cause it did not raise the issue within 
the time limits prescribed in F.S. 
§120.53(5)(b). Before the hearing officer 
made his final recommendation, Silver 
Express brought suit in circuit court 
alleging the same Sunshine Law viola- 
tion. Several weeks after the adminis- 
trative hearing when it submitted its 
proposed order, Silver Express gave 
notification that it was withdrawing its 
Sunshine Law claim in the administra- 
tive action. The final order found that, 
as a third-ranked bidder, Silver Express 
lacked standing to challenge the first- 
ranked proposal. Silver Express peti- 
tioned for an injunction to enjoin the 
awarding of the contract and the peti- 
tion was denied. Silver Express ap- 
pealed. 

On appeal, the Third District Court 
of Appeal found that the community 
college had violated the Sunshine Act 
and such violation rendered the actions 
taken at its meeting void ab initio. The 
court found that, despite the availabil- 
ity of an administrative remedy regard- 
ing the Sunshine Law violation, a party 
is not precluded from pursuing the 
public’s statutory remedy in circuit 
court on behalf of the public’s interest 
in open government. Further, even af- 
ter a final administrative hearing per- 
taining to a bid protest, a bidder may 
still bring an action for violation of the 
Sunshine Act in circuit court.” 


In his dissent in Silver Express, 
Judge Nesbitt recognized that because 
of the breadth of F.'S. §286.011, Silver 
Express had the opportunity to bring 
an initial challenge directly in the cir- 
cuit court without having to resort to 
an administrative remedy. However, 
Judge Nesbitt stated that because Sil- 
ver Express elected an administrative 
remedy that was fully viable, it should 
not be given “two bites at the apple.””’ 

In light of Judge Nesbitt’s strong dis- 
sent and given the fact that the specific 
issue has not been addressed in other 
district courts of appeal, it might be the 
wiser policy in an administrative action 
not to waive any Sunshine Law claims. 
It should also be noted that even if a 
circuit court has unquestionable statu- 
tory jurisdiction over an issue, it may 
still choose to abstain from exercising 
that jurisdiction in deference to the 
administrative process where there is 
an administrative remedy available.” 


Choosing Forum When 
Agency Contract Is at Issue 

The choice of whether to pursue re- 
lief in either a circuit court or adminis- 
trative forum assumes new facets when 
the dispute relates to a contract with a 
state agency.” Several major cases have 
been instrumental in shaping the law 
in Florida regarding the forum in which 
to bring an action on an agency con- 
tract. 

In State Road Department v. Cone 
Brothers Contracting, 207 So. 2d 489 
(Fla. Ist DCA 1968), the state road de- 
partment petitioned to have an action 
based on a road building contract dis- 
missed from circuit court. The First 
District Court of Appeal dismissed the 
petition finding that a statute governed 
contractual disputes between contrac- 
tors and the agency and that the stat- 
ute provided a remedy in circuit court. 
The court found nothing in the statute 
which would authorize the agency to 
adjudicate the matter under the APA. 
The court stated that disputes such as 
these are traditionally settled in circuit 
courts in which the agency, as a con- 
tracting party, is treated as any other 
citizen. 

In Graham Contracting, Inc. v. De- 
partment of General Services, 363 So. 
2d 810 (Fla. Ist DCA 1978), cert. denied, 
373 So. 2d 457 (Fla. 1979), the contract 
in question included a provision for an 
administrative procedure in the event 
of a dispute. The agency denied 
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Graham’s request for a formal hearing 
and on appeal, the agency argued that 
no further proceedings or judicial re- 
view of agency determination was 
available to the contracting party. The 
First District Court ofAppeal held that 
such a contractual provision did not 
exempt the contractual dispute from 
review under the APA or from judicial 
review of the agency action. The court 
distinguished Cone Bros. because in 
that case it had interpreted the Admin- 
istrative Procedures Act of 1961 and 
also because a statute had provided a 
remedy in circuit court. 

In Vincent J. Fasano, Inc. v. School 
Board of Palm Beach County, 436 So. 
2d 201 (Fla. 4th DCA 1983), the Fourth 
District Court of Appeal distinguished 
Graham. In Fasano, the court held that 
when a statute provides a remedy for a 
party contracting with the state, an 
action on the contract should be 
brought in circuit court. The court 
noted, however, that the contract in 
Fasano did not contain a dispute reso- 
lution clause as did the contract in Gra- 
ham. The Fasano court cited authority 
for the proposition that in general, an 
agency has no authority in and of itself 
to adjudicate claims made against it by 
parties with whom it has contracted 
and that disputes arising from such 
contracts are traditionally settled in 
circuit court. It further stated that the 
APA is implicated in a breach of con- 
tract action between an agency and pri- 
vate party only under very limited cir- 
cumstances. 

The First District Court of Appeal 
again visited the contract forum ques- 
tion in Department of Health & Reha- 
bilitative Services v. E.D.S. Federal 
Corp., 631 So. 2d 353 (Fla. 1st DCA), 
rev. dismissed, 645 So. 2d 451 (Fla. 
1994). In E.D.S, the contract in ques- 
tion contained a dispute resolution 
clause which subjected the agency’s 
ruling to administrative and judicial 
review pursuant to F.'S. Chapter 120. 
Although the statute* legally entitled 
E.D.S. to sue the department in cir- 
cuit court for any alleged breach of con- 
tract, the court held that nothing in the 
statutes provided that the circuit court 
was the exclusive forum or prohibited 
E.D.S. from waiving its right to judi- 
cial relief. The court held that the con- 
tractual provision controlled over the 
statute and that the administrative 
procedure in the contract provided the 
contractor with an adequate remedy. 


Based on the major cases discussed 
above pertaining to choice of forum 
when an agency contract is at issue, one 
may infer that if a contract contains a 
dispute resolution clause, the clause 
probably controls as long as it does not 
waive administrative or judicial review 
as provided by the APA. It also may be 
inferred that if a statute authorizes a 
contractor to bring an action in circuit 
court, absent a dispute resolution 
clause or contractual clause to the con- 
trary, the suit should likely be brought 
in circuit court. It should be noted that 
the appellate case law in Florida is 
unclear as to which forum an action on 
an agency contract should be brought 
in the absence of a specific statute or a 
dispute resolution clause. A review of 
administrative case law, however, indi- 
cates that in the absence of a statute 
or dispute resolution clause, agencies 
have consistently rendered final orders 
which conclude that agencies have no 
authority to adjudicate their own li- 
abilities to outside parties.*! 


Conclusion 

Generally, a party involved in a dis- 
pute with an agency must exhaust ad- 
ministrative remedies before turning to 
court of general jurisdiction. However, 
direct action may be taken in circuit 
court when administrative action would 
render inadequate remedies or when a 
party’s challenge is based on the facial 
unconstitutionality of statute. Direct 
action in circuit court may also be taken 
when a statute specifically gives the 
circuit court jurisdiction, although the 
court may choose to defer jurisdiction 
to an administrative agency. Finally, 
the choice of forum when a contract 
with an agency is in dispute likely de- 
pends on whether there is an alternate 
dispute clause in the contract or 
whether there is a statute authorizing 
an action in circuit court. O 


1 The Barber’s Act, Fia. Stat. §§476.014 
et seq. 

2 The Health Facility and Services Act, 
Fia. Stat. §§408.031 et seq. 

3 Fia. Stat. ch. 120 (Supp. 1996). 

4 Fra. Stat. §§120.569, 120.57, 120.54, 
120.56, and 120.565 (Supp. 1996). 

5 Although county courts hold jurisdiction 
over recent claims valued under $15,000 and 
district courts of appeal have original juris- 
diction in limited circumstances, circuit 
courts have original jurisdiction over most 
claims. Fria. Stat. §§26.012(2) and 
34.01(1)(c)4. 

® Department of Gen. Services v. Willis, 344 


So. 2d 580 (Fla. 1st D.C.A. 1977); Gulf Coast 
Home Health Services of Fla. v. Department 
of Health & Rehabilitative Services, 513 So. 
2d 704, 706 (Fla. 1st D.C.A. 1987); Commu- 
nities Fin. Corp. v. Florida Dep’t of Envitl. 
Regulation, 416 So. 2d 813 (Fla. 1st D.C.A. 
1982); Friends of the Everglades v. Florida 


Deptt of Envtl. Regulation, 387 So. 2d 511 
(Fla. 1st D.C.A. 1980); School Bd. of Leon 
County v. Mitchell, 346 So. 2d 562 (Fla. 1st 
D.C.A. 1977), cert. denied, 358 So. 2d 1132 
(Fla. 1978). 

? See generally Star. ch 120. 

8 Willis, 344 So. 2d at 589. 
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2 South Lake Worth Inlet Dist. v. Town of 
Ocean Ridge, 633 So. 2d 79, 87 (Fla. 4th 
D.C.A. 1994), rev. denied, 645 So. 2d 454 
(Fla. 1994). 

13 Willis, 344 So. 2d at 580; Florida Soc’y 
of Newspaper Editors, Inc. v. Florida Pub. 
Serv. Comm’n, 543 So. 2d 1262 (Fla. 1st 
D.C.A. 1989), rev. denied, 551 So. 2d 461 
(Fla. 1989); Ortega v. Owens-Corning 
Fiberglas Corp., 409 So. 2d 530 (Fla. 1st 
D.C.A. 1982); Deseret Ranches of Florida, 
Inc. v. State, Dep’t. of Agric. and Consumer 
Serv., 392 So. 2d 1016 (Fla. 5th D.C.A. 1981). 

14 Willis, 344 So. 2d at 590. 

15 See also School Bd. of Leon County v. 
Mitchell, 346 So. 2d 562 (Fla. 1st D.C.A. 
1977), cert. denied, 358 So. 2d 1132 (Fla. 
1978); State Dep’t of Envtl. Protection v. PZ 
Constr. Co., 633 So. 2d 76 (Fla. 3d D.C.A. 
1994); Communities Fin. Corp. v. Florida 
Dep't of Envtl. Regulation, 416 So. 2d 813 
(Fla. 1st D.C.A. 1982). 
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So. 2d 813 (Fla. 1st D.C.A. 1982). 
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So. 2d 169 (Fla. 5th D.C.A. 1980), the Fifth 
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did not need to exhaust his administrative 
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of administrative remedies could not be re- 
quired because an administrative remedy 
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order to win the ear of a circuit court, gen- 
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of Envtl. Regulation, 605 So. 2d 149 (Fla. 
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Brock, 576 So. 2d 848 (Fla. 1st D.C.A. 1991), 
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Resources, 536 So. 2d 1119 (Fla. 1st D.C.A. 
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v. Brock, 576 So. 2d 848 (Fla. Ist D.C.A. 
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24 Amour v. Lambdin, 16 So. 2d 805 (Fla. 
1944). 

5 Costain Fla., Inc. v. Metropolitan Dade 
County, 528 So. 2d 35 (Fla. 3d D.C.A. 1988) 
(holding that an action pertaining to devel- 
opment application denials might be 
brought in either the circuit court or before 
the Florida Land and Water Adjudicatory 
Commission). 

26 Fia. Stat. §§286.011 et seq. 

27 Silver Express, 22 Fua. L. WEEKLY at 
D712. 

28 See Florida Soc’y of Newspaper Editors, 
Inc. v. Florida Pub. Serv. Comm’n., 543 So. 
2d 1262 (Fla. Ist D.C.A.), rev. denied, 551 
So. 2d 461 (Fla. 1989) (holding that the ques- 
tion of exhaustion of administrative rem- 
edies is a question of judicial policy, not ju- 
risdiction; judicial enforcement of the Public 
Records Law is authorized by §119.11(1) and 
§286.011(2), but the trial court, while not 
lacking subject matter jurisdiction, could 
chose not to exercise jurisdiction and defer 
to the administrative process). 

2° We note at the outset of this discussion 
that state agencies have no authority to 
adjudicate a contractual dispute between 
two private parties, even if the agency regu- 
lates the subject matter of the contract. Peck 
Plaza Condominium v. Division of Fla. Land 
Sales, 371 So. 2d 152 (Fla. 1st D.C.A. 1979) 
(holding that despite its regulation of the 
condominium association, an agency has no 
authority to interpret a condominium con- 
tract provision in a dispute between the con- 
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30 Fa. Stat. §402.34 (1987). 

31 See, e.g., St. John Medical Plans, Inc. v. 
Agency for Health Care Admin., 17 F.A.L.R. 
3912 (Agency for Health Care Admin. 1995) 
(dismissing a petition for an administrative 
hearing on an alleged breach of a contract 
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220 (Fla. Dep’t of Community Affairs 1993) 
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Re: R & R Janitorial and Cleaning Services, 
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13 F.A.L.R. 2091 (Fla. Dep’t Envtl. Regula- 
tion 1991) (dismissing petition for adminis- 
trative review finding that the Division of 
Administrative Hearings has no power to 
order a remedy of damages and that the 
breach of contract action was a matter for 
judicial review). 
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he Internal Revenue Service 
recently issued two separate 
administrative pronounce- 
ments that substantially cur- 
tail aggressive use of so-called 
“Crummey powers.” These two pro- 
nouncements! restate and clarify the 
IRS’s position regarding its past acqui- 
escence in Estate of Cristofani v. Com- 
missioner,? which has been construed 
by some to allow annual gift tax exclu- 
sions based on a contingent or “naked” 
Crummey power. 


Understanding Crummey 
Powers 

Use of the annual gift tax exclusion 
of $10,000 per donee is, and should be, 
an integral part of most wealth trans- 
fer planning. The first $10,000 of gifts 
of present interests in property made 
to any person by a single donor during 
the calendar year is exempt from gift 
tax.’ With proper planning and docu- 
mentation, married donors may give up 
to $20,000 annually to an individual 
donee through gift-splitting.* To qualify 
for the annual exclusion, the gift must 
be an unrestricted right to the imme- 
diate use, possession, or enjoyment of 
the property or the income from the 
property.® As we shall see, it is the 
present interest restriction on gift tax 
exemptions that gives Crummey pow- 
ers their significance. 

In the landmark decision of Crummey 
v. Commissioner,’ the court upheld for 
the first time the application of the 
annual gift tax exclusion to gifts by a 
settlor to a grantor trust that had as 
its beneficiaries minor children with a 
limited right to withdraw the gift from 
the trust. Crummey holds that trans- 
fers by a grantor to a trust qualify for 
the annual gift tax exclusion, if the ben- 
eficiaries have a limited right to obtain 
all or part of the gift upon demand. 


JAX. LAW NOTES 


Why Relying on Cristofani to Draft Trust 
Withdrawal Powers Is a “Crummey” Idea 


Qualifying for the 
annual $10,000 per 
donee gift tax 
exclusion may be 
more difficult 
because of IRS 
pronouncements that 
substantially curtail 
aggressive use 
of so-called 


“Crummey Powers” 


by Gregory M. McCoskey 


Under Crummey, the limited demand 
right “transforms” the gift in trust to 
the beneficiaries from a future interest 
to a present interest, thus qualifying it 
for the annual gift tax exclusion. 
Since Crummey, it has become de 
rigueur to insert in trust agreements a 
right for the contingent beneficiaries to 
obtain the present benefit of all or part 
of annual gifts during a limited window 
of time’ in order to qualify those gifts 
for the $10,000 per donee annual gift 
tax exclusion. A typical “Crummey 
power” provides as follows: 
Each beneficiary shall be notified at least 
annually by the trustee in writing, by reg- 
istered mail, sent to a last known address 
or guardian’s address, of any gifts to the 
trust and the amount thereof subject to the 
withdrawal rights hereinafter granted. 


Upon receipt of this notification, a benefi- 
ciary shall have the right to demand distri- 
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bution within 30 days of an amount equiva- 
lent to the beneficiary’s pro rata share of 
total cash or property gifts made by the 
grantor to the trust during the reported 
period, but in no case shall the beneficiary 
have the right to demand distributions in 
one calendar year for an amount in excess 
of the annual gift tax exclusion contained 
in IRC §2503(b) or successor law. The with- 
drawal right shall not be cumulative and 
will lapse as to the annual reported amount 
if not validly exercised within the 30-day 
period 


More complete Crummey powers 
might address notice and demand pro- 
visions for the guardian of a minor, the 
required form for exercise of 
beneficiary's demand right, or limita- 
tions on the amount subject to demand 
after consideration of the so-called “5 
and 5” power.® 


Crummey Refined 

During the 43 years since Crummey 
was decided, the IRS, through various 
procedural mechanisms, has tightened 
the requirements for qualifying for the 
annual gift tax exclusion under the 
principles of Crummey. For example, 
the IRS has required that: 

1) A beneficiary must have actual 
notice of the withdrawal right;? 

2) A beneficiary must have actual 
notice of any contributions to the trust 
to which the withdrawal right at- 
taches;'° 

3) Notice must be given to the natu- 
ral parents or guardian of a beneficiary 
who is a minor, if one is appointed on 
the minor’s behalf;" 

4) Abeneficiary cannot waive the “re- 
quirement” for notice of annual contri- 
butions;'? 

5) The contribution must consist of, 
or the trust must contain, liquid assets 
sufficient to satisfy the beneficiary’s 
withdrawal demand; and 

6) The contribution(s) must be made 
before expiration of the notice period. 


Despite continuous IRS rulings and 
interpretations restricting Crummey 
powers, the Tax Court in Estate of 
Cristofani v. Commissioner,” surpris- 
ingly expanded the applicability of 
Crummey provisions by allowing an- 
nual gift tax exclusions for contribu- 
tions to a trust on behalf of contingent 
trust beneficiaries holding Crummey 
powers.'® In Cristofani, the settlor es- 
tablished a trust under which her two 
adult children were the vested benefi- 
ciaries and her five minor grandchil- 
dren were contingent beneficiaries of 
the remainder, their interests vesting 
only if the grandchild’s parent prede- 
ceased the settlor or failed to survive 
the settlor by more than 120 days.” 

The IRS challenged two annual 
transfers of $70,000 intended to take 
advantage of seven separate annual gift 
tax exclusions, but only as to the five 
annual exclusions claimed with respect 
to the minor grandchildren.'* The Tax 
Court relied on Crummey to uphold the 
gift tax exclusions because the grand- 
children had the unrestricted legal 
right to exercise the withdrawal power, 
and because a prearranged agreement 
to refrain from exercising the powers 
did not exist. With the emphasis on the 
“legal right” to exercise the power, 
Cristofani has been read not only to 
allow the annual gift tax exclusion for 
contingent interests that are subject to 
a Crummey ower, but also for “naked” 
Crummey powers, that is, withdrawal 
rights by parties lacking any beneficial 
interest in the trust other than the 
Crummey power itself.’ 


The IRS Speaks 

The IRS issued AOD 1992-097° 
shortly after the Cristofani decision, 
indicating that it acquiesced in the 
Cristofani result only. But AOD 1992- 
09 contains a strong warning: 
[T]he IRS will deny exclusions for powers 
held by individuals who either have no prop- 
erty interests in the trust except for 
Crummey powers, or hold only contingent 
remainder interests. To extend the gift tax 
benefit of Crummey powers to beneficiaries 
with interests more remote than current 
income or vested remainders would under- 
mine significantly the unified system of es- 
tate and gift taxation which Congress in- 
tended, and would invite flagrant abuse in 
the future. .. . [W]e disagree with the Tax 
Court’s sweeping interpretation of 
Crummey. Accordingly, we shall litigate 
other cases whose facts indicate a greater 
abuse of the Crummey power than those of 
Cristofani. 


Despite the fact that AOD 1992-09 in- 
disputably attacks the propriety of giv- 
ing Crummey powers to contingent ben- 
eficiaries and holders of “naked” 
powers, practitioners are still using 
contingent and “naked” Crummey pow- 
ers in their estate planning, as evi- 
denced by the factual scenario pre- 
sented in TAM 9628004. 


The IRS Speaks Again 

In TAM 9628004,”' the IRS was pre- 
sented with a complex scheme of three 
separate trusts created by the same 
settlor. Thirteen separate family mem- 
bers (three children of the settlor, the 
three spouses of these children, and 
seven grandchildren of the settlor) held 
Crummey powers over the first trust 


STEIN 


“We the jury find the defendant not guilty as charged, but definitely pushing the envelope.’ 
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(Trust A), which provided for outright 
distribution on the settlor’s death of 50 
percent of the corpus to one of the 
settlor’s children, or to his issue if the 
child failed to survive the settlor, and 
50 percent of the corpus to a second 
trust (Trust B). Accordingly, Trust A con- 
ferred a vested remainder in the trust 
on one of the settlor’s children and the 
remaining Crummey powerholders ei- 
ther had contingent interests or no in- 
terest at all. Further, none of the six 
Crummey powerholders (four spouses 
of the settlor’s grandchildren and two 
great-grandchildren) in a third trust 
(Trust C) had any income or remainder 
interest in the trust, other than the 
current withdrawal right (i.e., a true 
“naked” Crummey power). The IRS dis- 
allowed the 13 annual gift tax exclu- 
sions claimed for Trust A and the six 
annual gift tax exclusions claimed for 
Trust C. 

The IRS denied the annual gift tax 
exclusions claimed for Trust A for want 
of bona fide intent to gift present inter- 
ests. The Crummey powerholders were 
notified of the trust gifts on December 
27, 1990, with their right to withdraw 
the gifts expiring on December 31, 
1990.” Actual funding of the gifts was 
made on January 2, 1991.”> The 


‘Crummey powers in Trust A were pre- 


dictably deemed illusory because the 
gift subject to the powers was not com- 
pleted until after the expiration of the 
withdrawal period.** The IRS’s analy- 
sis of the Crummey powers in Trust C 
is much more revealing. 

The IRS used a two-part inquiry to 
disallow the six annual gift tax exclu- 
sions for Trust C. First, the IRS used 
an economic analysis, recognizing that 
current income beneficiaries and per- 
sons with vested remainder interests 
have an economic incentive to consider 
whether to receive the immediate ben- 
efit of a current withdrawal pursuant 
to the Crummey power or to receive a 
future (and presumably larger) benefit 
by allowing the Crummey power to 
lapse. The IRS reasoned that contin- 
gent beneficiaries and holders of “na- 
ked” Crummey powers lack a similar 
economic dilemma. Indeed, the IRS 
found “no. . . logical reason why these 
individuals would choose not to with- 
draw $10,000 a year as a gift which 
would not be includible in their income 
or subject the Donor to gift tax.” And 
in what should be of critical concern to 
estate planners, the IRS went one step 
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further and presumed that nonexercise 
of Crummey powers by holders of con- 
tingent remainders and “naked” inter- 
ests is an indication that some prear- 
ranged understanding exists that the 
rights are “paper rights only” that will 
not be exercised.” 

As an alternative explanation, the 
IRS rejected the annual gift tax exclu- 
sions claimed for Trust C under a sub- 
stance-over-form analysis.’ This analy- 
sis tests whether creating individual 
trusts for each Crummey powerholder 
would achieve the desired gift planning 
result. If so, the gift tax exclusion is 
upheld. This test emanates from the 
U.S. Supreme Court’s opinion in 
Helvering v. Hutchings,”® which held 
that a taxpayer may claim an annual 
gift tax exclusion for each beneficiary 
of a single trust, because the taxpayer 
could achieve a similar result by creat- 
ing multiple trusts, one for the benefit 
of each single beneficiary. In TAM 
9628004, the IRS concluded that Trust 
C could not have been created as six 
separate trusts and still accomplish the 
settlor’s intent of benefiting her chil- 
dren. The IRS determined that, in cre- 
ating Trust C, the settlor did not intend 
to benefit the holders of the “naked” 
Crummey powers, because, once the 
withdrawal period elapsed, the holders 
of those powers did not have any rights 
in the trust. The Crummey powers were 
considered a tax-avoidance scheme be- 
cause the form of the demand power did 
not comport with the substance of the 
gift. 
AOD 1996-010,?9 issued several 
months after TAM 9628004, supple- 
mentsAOD 1992-09 and uses the analy- 
sis of TAM 9628004 to reinforce the at- 
tack on Cristofani. Under a similar 
economic analysis, the IRS approves of 
granting Crummey powers to current 
income beneficiaries and persons with 
vested remainder interests because 
these persons must weigh the with- 
drawal right against their long-term 
economic interest in the trust. However, 
the economic analysis renders suspect 
“naked” Crummey powers and powers 
granted to contingent beneficiaries be- 
cause those parties lack a significant 
continuing economic interest in the 
gifts once the withdrawal right lapses. 

AOD 1996-010 further attacks 
Cristofani using a substance-over-form 
analysis to pierce the Tax Court’s “le- 
gal right” reasoning. This analysis calls 
into question restrictions that hinder 


the exercise of a Crummey power in any 
meaningful way. Examples given by the 
IRS include a prearranged understand- 
ing that the power will go unexercised, 
or a situation in which exercise of the 
Crummey power would trigger adverse 
consequences to its holder, such as 
when the trust document provides that 
beneficial rights under the trust will be 
altered if the holder of a Crummey 
power exercises the withdrawal right. 
A legal right to exercise a Crummey 
power is not enough, argues the IRS, if 
other facts indicate the power is likely 
to go unexercised. 


The Final Warning 

TAM 9628004 and AOD 1996-010 
raise serious questions as to the extent 
of the IRS’s “acquiescence” in 
Cristofani. These pronouncements re- 
veal that the IRS’s current position is 
that granting a Crummey power to one 
who has no other beneficial interest, or 
only a contingent interest in a trust, 
unquestionably fails to qualify the do- 
nor for an annual gift tax exclusion 
under IRC §2503(b). As a result, con- 
tinued reliance on Cristofani to support 
aggressive wealth transfer using 
Crummey powers is simply a crummy 
idea. O 
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REAL PROPERTY, PROBATE & TRUST LAW 


Revocable Inter Vivos Grantor Trusts 


or some time now, many “es- 

tate planners” have been 

recommending do-it-your- 

self trusteeships. To one 
with the disadvantage of having stud- 
ied the law of trusts, this is a very dan- 
gerous way to avoid the “time and ex- 
pense” of “probate.” 

However, recently one of the finest 
minds in the estate and trust fields, 
Rohan Kelley, has apparently endorsed 
revocable trusts for uncomplicated es- 
tates (whatever that is).! The Kelley 
article does not expressly approve one- 
man (grantor) trusts. All revocable 
trusts, without distinction between dec- 
larations of trust and transfers into 
trust, are apparently approved.” 

This article shall constitute a dissent 
to this excellent author. I do not believe 
we have begun to see the dangers in- 
herent in attempting to use a system 
(trusts) developed and perfected over 
centuries of use, to perform another 
function (wills) developed and perfected 
over a comparable period of time. 

The difference between a traditional 
trustee (usually a bank trust depart- 
ment) and a modern “do-it-yourself” 
trustee is monumental. 

Those of us who have served bank 
trust department clients know that 
trust officers frequently call to check as 
to propriety before taking action; the 
self-declared trustee adopted his or her 
trust to avoid dealing with an attorney! 
The modern trust officer has to study 
constantly to keep up with a compli- 
cated financial and tax world. The self- 
declared trustee has not lost a day on 
the golf course due to becoming a 
trustee. Regardless, they are fungible 
members of this monolithic concept 
which we call “trusts.” 

It is ludicrous to apply the same law 
to two concepts which are so different, 
but with minor exceptions, Florida law 


Only the youngest 
lawyer reading 
this article will 

live long enough 
to see the end of 
litigation that 

will be caused by 
ES. $737.3054 


by Frank P. Riggs 


does apply the same rules. This failure 
to differentiate harms both the tradi- 
tional trust and the do-it-yourself “es- 
tate plan.” 

The traditional trust is endangered 
by two Florida statutes that obviously 
had modern “do-it-yourselfers” in mind 
but were not restricted to only that type 
of “trust.” E.'S. §737.402 provides for ex- 
tensive administrative powers for a 
trustee (without restricting its applica- 
tion). Under the common law, a trustee 
had no administrative powers except 
those expressly stated in the trust in- 
strument or necessarily implied by the 
trustee’s duties.* It is very doubtful that 
§737.402 will be applied retroactively 
to impair existing trust agreements, 
but a prudent lawyer certainly will re- 
fer to this statute when preparing a 
trust for traditional purposes (and 
clearly adopt or deny §737.402). 
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Section 737.111 requires al/ trusts to 
be signed at the end, in the presence of 
two attesting and subscribing wit- 
nesses, who sign in the trustor’s pres- 
ence and the presence of each other— 
or the “testamentary” provisions are 
invalid. (One can visualize thousands 
of remaindermen gasping their last 
breaths!) 

The 1997 Legislature has partially 
awakened to this problem. SB 818 
(awaiting Governor Chiles’ signature as 
this Journal went to press) corrects the 
problem by restricting §737.111 to 
trusts created on or after October 1, 
1995. The law still applies equally, how- 
ever, to arms-length, traditional trans- 
fers into trust as well as “do-it-yourself” 
declarations of trust. 

The foregoing dangers to traditional 
trusts pale when compared to the dis- 
advantages in using do-it-yourself 
trusts as an “estate plan.” 

Ignoring some of the obvious disad- 
vantages such as loss of the nonclaim 
procedures and a two-year statute of 
limitations rather than three months, 
the dangers of a do-it-yourself trust/ 
estate plan can be summarized as fol- 
lows: 

1) Procedural gaps (will probate so- 
lutions be applied to trust problems of 
administration?); 

2) Priority of expense and claims; 

3) Statutory “help” for the do-it- 
yourselfer. 


Procedural Gaps 

Contests involving validity of wills 
follow a well-worn path. The propo- 
nent must establish proper execution. 
The contestant then has the burden 
of proving lack of validity. If undue in- 
fluence is at issue, Carpenter’s* bur- 
den of going forward with proof estab- 
lishes an orderly method of litigating 
this issue. 


Shall trust litigation be simply a con- 
tract action with the entire burden on 
the plaintiff? 

What provision will govern establish- 
ment of a lost trust instrument? Will 
the assumption re “last in trustor’s pos- 
session” apply? What will happen to 
assets held in the name of “John Doe, 
trustee u/a March 1, 1994” long after 
John Doe is dead, without any admin- 
istration and when no trust document 
can be found? (Today’s mass use by 
amateurs assures this problem.) What 
procedure (similar to §733.816) exists 
to help a trustee who cannot locate a 
beneficiary? Section 733.816’s provi- 
sions to deposit into the registry of the 
court can be very helpful. 


Priority of Expense and Claims 

Only the youngest lawyer reading 
this article will live long enough to see 
the end of litigation that will be caused 
by §737.3054(4). 

Unlike the probate code, which pro- 
vides in §733.707 for priority of ex- 
penses and claims, the trust adminis- 
tration code has no such provision. As 
far as the trust administration code is 
concerned, all “expenses of trust admin- 
istration” are of equal importance and 
take priority over all estate adminis- 
tration expenses and all claims against 
the grantor’s estate. According to 
§737.3054(4), the trustee’s bill for sta- 
tionery, utilities, etc., takes precedence 
over the personal representative’s fil- 
ing fee expense. 

Although it is difficult to imagine any 
circumstances comparable, in order to 
get an idea of the potential for mischief 
created by ignoring priorities (as does 
§737.3054), see Midland National Bank 
and Trust v. Comerica Trust Co. of 
Florida, 616 So. 2d 1081 (Fla. 4th DCA 
1993). This case holds that guardian 
expenses, incurred both prior to and 
after the death of the ward, plus guard- 
ian court-ordered payment of certain of 
the ward’s debts, take priority over 
class-one expenses in the ward’s estate! 

Years of experience have dictated the 
priorities of §733.707; that experience 
should not be ignored in the trust ad- 
ministration code. 


Attempts by Legislature to 
Make “Living Trusts” Viable 
These attempts could be properly 
expressed as attempts to make a facade 
into solid reality. If you tend to ques- 
tion that statement, look at the major- 


ity of people who are calling themselves 
“trustees.” (If you were to ask these 
trustees to define “commingling,” they 
would probably guess it was some sort 
of oriental dynasty.) 

Some, but certainly not all, of those 
abortive attempts are: 


¢ Expansion of “Homestead” 

Section 732.4015(2) attempts to ex- 
pand the restrictions of article X, §4, of 
the constitution by equating “owner” in 
art. X, §4, with “settlor” and “devise” 
in art. X, §4, with “trust disposition.” 
This expansion of subpart (c) of article 
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X, §4, ignores that subpart (a) states 
that the entire section applies only to 
“natural persons.” Does a trust fit?> If 
there is any difference, how does a 
simple majority of the legislature ex- 
pand the constitution? 

These questions will probably become 
critical when community property is 
involved. Florida’s uniform provisions 
respecting property rights brought into 
Florida from community property 
states (§§732.216—732.228) exclude 
property that becomes “homestead” in 
Florida. This exclusion is expressly de- 
fined by reference to the constitution 
(§732.227), not by reference to 
§732.4015(2). The unwary will use the 
definition in §732.4015(2) and raise the 
interesting question: “What happens to 
community property transferred into 
trust?” 
¢Allocation of Distributions 

Section 737.624, enacted in 1993, was 
apparently an attempt to “fill-in” im- 
precisely drafted do-it-yourself trusts. 
As drafted, it is dangerous. The phrase 
“per stirpes” indicates a method of al- 
locating benefits among beneficiaries; 
it does not (when properly used) desig- 
nate beneficiaries. When beneficiaries 
are more than one generation away 
from the testator and all share equally, 
the distribution is “per capita”; if the 
amount each takes is determined by 
tracing through a parent, the distribu- 
tion is “per stirpes,” i.e., by the root. 

The following example may help: A 
testator makes a gift to his five grand- 
children. (The testator has two sons— 
one with four children, the other with 
one child.) A gift to “my grandchildren 
per capita” would result in each grand- 
child taking 20 percent, while a gift “to 
my grandchildren per stirpes” would 
result in one taking 50 percent and each 
of the other four taking 12.5 percent. 

Section 737.624 is dangerous because 
it can make sense only if a fallacious 
assumption can precede it—that “per 
stirpes” not only provides for allocation 
but is a form of anti-lapse also. The 
probate code properly differentiates 
and is presented in endnote 6 for those 
who are interested in proper use of the 
phrase “per stirpes.” 

The danger of §737.624 is its poten- 
tial for litigation over whether that 
statute can serve as a gift in default 
when a member of the class fails to sur- 
vive the settlor.’ It should not be inter- 
preted as serving to fill that omission 
in a trust instrument. 


Conclusion 

With the foregoing considerations— 
and the many more bound to exist— 
what justification remains for do-it- 
yourself revocable trusts? One can 
avoid probate by direct contract pay- 
ment (i.e., life insurance), by joint ten- 
ancies, by pay-on-death accounts 
(§655.82) and transfer-on-death ac- 
counts (§711.501). While these methods 
are not without some complexity, they 
are relatively straightforward and pre- 
dictable compared to the problems in- 
herent in disguising a testamentary 
devise as a trust. 0 


1 “Trustee’s Duty to Creditors After Repeal 
of $737.3057: To Probate or Not?” 20 AcTION 
Line 18 (Fla. Bar Real Property, Probate and 
Trust Law Section), Aug.-Oct. 1996. 

? The distinction between a declaration of 
trust and a transfer to trust has not been 
overlooked by Florida courts. See Brevard 
County v. Ramsey, 658 So. 2d 1190 (Fla. 5th 
D.C.A. 1995). But ignorance has triumphed 
in theAmerican Law Institute. See RESTATE- 
MENT OF Trusts (SECOND) §17, defining a dec- 
laration of trust: “So, also the owner of prop- 
erty can create a trust by executing an 
instrument conveying the property to him- 
self as trustee. In such a case there is not in 
fact a transfer of legal title to the property, 
since he already has legal title to it, but the 
instrument is as effective as if he had sim- 
ply declared himself trustee.” 

3 Scott’s ABRIDGMENT OF THE Law OF TRUSTS, 
ch. 7 (1960). 

4 In re Estate of Carpenter, 253 So. 2d 697 
(Fla. 1971). 

5 This question does not ignore HCA Gulf 
Coast Hospital v. Downing, 594 So. 2d 774 
(Fla. Ist D.C.A. 1992). The Downing case 
involved a devise to a testamentary (spend- 
thrift) trust. The devise consisted of what 
was the testatrix’s homestead and for ben- 
efit of testatrix’s daughter. The First Dis- 
trict held it was exempt from creditors of 
the testatrix. There are two reasons to be 
careful about applying Downing beyond 
questions of exemption from forced sale and 
into problems of proper distribution: 1) the 
federal bankruptcy courts have consistently 
applied the exemption to equitable as well 
as legal interests, and 2) the words of cau- 
tion on page 776 in the Downing case, em- 
phasizing the passive nature of the testa- 
mentary trust. (How can any trust be 
passive today with all of the powers created 
by §737.402?) 


® When §737.624 was enacted in 1993, the 
probate code already provided for per stirpes 
allocation in the event of intestacy, §732.101, 
and in the event a will was not precise, 
§732.611. The intestacy provision makes 
sense because the intestate heirs can in- 
clude several generations. The probate 
code’s testate presumptions as to beneficial 
allocations are more complex (since anti- 
lapse statutes complicate §732.611): 


“|. If the gift (to an individual or to a class) 
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is a non-residual gift and the will does not 
provide for lapse and a gift in default: 

“(a) A gift to the deceased’s lineals (from 
grandparents down) lapses in favor of the 
next generation (§732.603) and descendants 
of deceased members of the next generation 
(per stirpes). 

“(b) Gifts to non-lineals lapse to residue 
(§732.604). 

“2. If the gift (individual or class) is in resi- 
due and the will does not provide for lapse 
and a gift in default: 

“(a) If to a lineal, lapse in favor of next gen- 
eration (§732.603). 

“(b) If not to a lineal and to an individual, 
lapse in favor of other residual beneficia- 
ries. If to a class, to other members of the 
class (assuming normal, common law treat- 
ment of class gifts).” 

7 The danger is substantially increased by 
obiter dicta of the Second District in In re 
Estate of Benson, 548 So. 2d 775 (Fla. 2d 
D.C.A. 1989). This case primarily turned on 
the “slayer statute” and the appellate court 
affirmed the decision below without change. 
However, the court gave its own reasons, 
which differed from those of the circuit 
court. One of the reasons was that the 
phrase “to my children per stirpes” was not 
ambiguous and indicated a gift in default to 
grandchildren. This case should be treated 
cautiously. There is nothing in a direction 
as to allocation that indicates which subse- 
quent generations take in the event of de- 
fault. (See §23.11, WILLs AND ADMINISTRATION 
IN FLoripa, Redfearn, 6th ed.) The phrase 
“per stirpes” could be an indication that a 
class gift is not intended; that is the best 
interpretation one can put on Benson. 
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Are Tort Claims Compulsory in a 
Dissolution of Marriage Action? 


n 1984, Beres Waite attacked 

and inflicted serious injuries on 

his wife, Joyce. He was later 

convicted of attempted murder 
and Joyce divorced him. In many cases 
of domestic violence this is the end of 
the story, but in this case the legal rami- 
fications of this attack were only begin- 
ning. Joyce had a homeowner’s insur- 
ance policy and sought to recover in tort 
for the injuries she suffered. The trial 
court dismissed the cause as being 
barred by the doctrine of interspousal 
immunity. On appeal the Florida Su- 
preme Court held that “there no longer 
is a sufficient reason warranting a con- 
tinued adherence to the doctrine of 
interspousal immunity.” Waite v. Waite, 
618 So. 2d 1360, 1361 (Fla. 1993). Jus- 
tice McDonald who concurred in result 
only wrote to warn that he could fore- 
see divorces with “multiple counts for 
damages being claimed by each spouse 
against the other for events that oc- 
curred during their marriage. The fault 
concept which was discarded in no fault 
dissolution proceedings will have a re- 
birth in a different form.”! 

However, the legislature did not re- 
move all fault issues in the changeover 
from the fault-based divorce statute to 
the no fault-based dissolution of mar- 
riage statute, F.'S. §61.051(1) (1995). 
Fault still is relevant to the issues of 
alimony, equitable distribution, and 
child custody. Florida’s alimony statute 
states that “[t]he court may consider 
the adultery of either spouse and the 
circumstances thereof in determining 
the amount of alimony, if any, to be 
awarded.” §61.08(1) (1995) (empha- 
sis added). Under Florida’s equitable 
distribution statute the court will 
equally divide all marital assets unless 
there is a justification for an unequal 
division. The statute lists relevant fac- 
tors that include “/aJny other factors 


The legislature did 
not remove all fault 
issues in the 
changeover from the 
fault-based divorce 
statute to the no 
fault-based 
dissolution of 
marriage statute 


by James R. Mitchell 


necessary to do equity and justice be- 
tween the parties.” F.S. §61.075(1)G) 
(1995) (emphasis added). Finally, un- 
der Florida’s custody and support of 
children statute, “[flor the purpose of 
shared parental responsibility and pri- 
mary residence, the best interest of the 
child shall include an evaluation of all 
factors affecting the welfare and inter- 
ests of the child.” F.S. §61.13(3) (1995) 
(emphasis added). Therefore, fault re- 
mains a large part of dissolution actions 
in Florida. 

On September 5, 1996, the Florida 
Supreme Court ruled that a release 
clause in a marriage settlement 
agreement barred later tort claims 
arising from the marriage. Cerniglia 
v. Cerniglia, 679 So. 2d 1160 (Fla. 1996). 
In Cerniglia, the former wife filed a civil 
action against the former husband for 
assault and battery, intentional inflic- 


tion of emotional distress, common-law 
fraud, and breach of contract. The ba- 
sis of the former wife’s claims was that 
during the marriage she was abused by 
the husband both physically and men- 
tally, that the marital settlement agree- 
ment had been obtained by duress, co- 
ercion, and threats, and that the 
husband made oral agreements to pay 
the wife additional sums. The trial 
court entered summary judgment for 
the former husband. On appeal the 
court reviewed the marital settlement 
agreement which said in pertinent part, 
“[t]his Agreement constitutes a full and 
complete settlement of ... and claims 
ofany nature whatsoever that each may 
have against the other... . The Hus- 
band and Wife mutually forever re- 
nounce and relinquish all claims of 
whatever nature .. . this paragraph 
shall constitute a complete, general, 
and mutual release of all claims what- 
soever.”? The former wife argued that 
this language only applied to the dis- 
tribution of assets from the dissolution 
of her marriage and not to her tort and 
contract claims. The court approved the 
district court’s determination that the 
“release contained in the marital settle- 
ment agreement was intended by the 
parties to serve as a complete bar to all 
claims arising from the marriage” and 
that summary judgment was proper.* 
In Cerniglia the court used curious 
language in describing the tort claims 
that accrue during the marriage by re- 
ferring to them as “claims arising from 
the marriage.”* This language begs the 
question, is the court implying that 
these tort claims are compulsory claims 
in a dissolution of marriage action? A 
compulsory claim is a claim that “arises 
out of the transaction or occurrence” 
that is the subject matter of the litiga- 
tion. Fla. R. Civ. P. 1.170(a); Fla. Fam. 
L. R. P. 12.170. This question turns on 
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whether the marriage and the tort 
claims are the “same transaction or oc- 
currence.” This phrase has been given 
broad construction to carry out the goal 
of preventing multiple actions. See H. 
Londono, M.D. v. Turkey Creek, Inc., 
609 So. 2d 14 (Fla. 1992); Stone v. Pem- 
broke Lakes Trailer Park, Inc., 268 So. 
2d 400 (Fla. 4th DCA 1972); Neil v. 
South Florida Auto Painters, Inc., 397 
So. 2d 1160 (Fla. 3d DCA 1981). 

In Turkey Creek the Florida Supreme 

Court adopted the federal “logical rela- 
tionship test” to determine if a claim is 
compulsory. 
[A] claim has a logical relationship to the 
original claim if it arises out of the same 
aggregate of operative facts as the original 
claim in two senses: (1) that the same ag- 
gregate of operative facts serves as the ba- 
sis of both claims; or (2) that the aggregate 
core of facts upon which the original claim 
rests activates additional legal rights in a 
party defendant that would otherwise re- 
main dormant. 


Turkey Creek, 609 So. 2d at 20 (quoting 
Neil v. South Florida Auto Painters, 
Inc., 397 So. 2d 1160, 1164 (Fla. 3d DCA 
1981) (quoting Revere Copper and 
Brass, Inc. v. Aetna Casualty and Surety 
Co., 426 F.2d 709, 715 (5th Cir. 1970)). 
This is not a bright line test. It is a fact- 
intensive test in which the results vary 
on a case-by-case basis. By exploring 
hypothetical cases we can see how the 
courts might apply Cerniglia and Tur- 
key Creek. Each case is based on the fol- 
lowing hypothetical facts. Assume the 
husband and wife have been married 
nine years and they have an eight-year- 
old child. One evening after a particu- 
larly bad day at work the husband 
comes home in a foul mood. When the 
wife presses him for the details of his 
day, he strikes her, knocking her down 
in the presence of the minor child who 
starts crying and comes to the aid of 
the wife. The wife is injured and re- 
quires a visit to the emergency room 
where she is treated and released. Dur- 
ing follow-up treatment the doctor di- 
agnoses a slight but permanent hear- 
ing loss in the wife’s left ear caused by 
the husband’s attack. 


Case 1: Dissolution Without 
Battery, Settlement Reached 
The wife petitions for dissolution of 
marriage asking for primary residen- 
tial care of the minor child and equi- 
table distribution. She does not file a 
claim for battery. The husband and wife 
enter into a marital settlement agree- 


In Turkey Creek 
the Florida Supreme 
Court adopted the 
federal “logical 
relationship test” 
to determine 
if a claim is 
compulsory 


ment containing a release clause. At the 
final hearing the court makes a find- 
ing of fact that the marital settlement 
agreement was freely and voluntarily 
made and that the disclosures were 
adequate and incorporates the agree- 
ment into the final order of dissolution. 
A year later the former wife files suit 
for battery based on the incident de- 
scribed above. Here, the former hus- 
band may have the affirmative defense 
of release. This is a straight applica- 
tion of the Cerniglia case. The court will 
likely find that this battery arose from 
the marriage and any cause of action 
based on the battery was released in 
the marital settlement agreement. 
Therefore, since the battery claim was 
later barred, it was a compulsory claim 
in the dissolution action and the wife 
receives no compensation for her bat- 
tery. 


Case 2: Dissolution Without 
Battery, No Settlement 

This case is the same as case 1 above 
but this time the husband contests both 
issues. At the final hearing the incident 
described above is litigated to show why 
the wife should have primary residen- 
tial care and why she should have an 
unequal distribution of the marital as- 
sets. The final order makes a finding of 
fact that it is in the best interest of the 
child that the wife have primary resi- 
dential care of the minor child. The 
court equally divides the marital assets 
and all nonmedical debts. The court’s 
finding that the husband caused the 
wife’s hearing loss makes him respon- 
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sible for all of the wife’s medical bills. 

A year later the former wife files suit 
for battery based on the incident de- 
scribed above. The former husband may 
have the affirmative defense of res ju- 
dicata because these facts were already 
litigated in the divorce case. The court 
would likely find that the facts that 
make up the battery action were part 
of the “aggregate of operative facts” that 
were tried in the dissolution action. 
They satisfy the logical relationship 
test and thus they are the same trans- 
action or occurrence. Therefore, the 
claim was a compulsory claim in the 
dissolution action. Here, the wife was 
compensated for her past medical bills 
but was not made whole because there 
was no compensation for her pain and 
suffering or her permanent hearing 
loss. 


Case 3: Dissolution with Battery, 
No Motion to Sever or for Jury 

The wife petitions for dissolution of 
marriage asking for primary residen- 
tial care of the minor child and equi- 
table distribution and includes a count 
for battery. See Snedaker v. Snedaker, 
660 So. 2d 1070 (Fla. 4th DCA 1995) 
(holding that there is nothing improper 
in pleading a battery claim as a sepa- 
rate count in a dissolution action). The 
husband does not move to sever the 
battery claim nor for a jury trial. The 
dissolution court hears both counts and 
issues the following orders. The final 
order of dissolution makes a finding of 
fact that it is in the best interest of the 
child that the wife have primary resi- 
dential care of the minor child. The 
court equally divides the marital assets 
and all nonmedical debts and then 
makes the husband responsible for all 
of the wife’s medical bills. As to the bat- 
tery count, the court orders the hus- 
band to pay the wife $100,000 as com- 
pensatory damages. 

This seems to be a scenario where the 
wife gets a full measure of justice. She 
does not just get her medical bills paid, 
she is made whole by being compen- 
sated for her pain and suffering and 
permanent hearing loss. As a practical 
matter, however, the wife may have 
only a judgment to show for her bat- 
tery claim. In many cases that judg- 
ment will be uncollectible because the 
husband will not have adequate re- 
sources to cover it. Then again the hus- 
band may come into money and be able 
pay at a future date. 
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Case 4: Dissolution with Battery, 
Motion to Sever and for Jury 

The wife petitions for dissolution of 
marriage asking for primary residen- 
tial care of the minor child and equi- 
table distribution and she includes a 
count for battery. This time the hus- 
band moves to sever and for a jury trial 
on the battery charge. Assume that the 
court denies the motion to sever and 
grants the motion for a jury trial. The 
court can have one trial where the jury 
will determine liability and damages 
for the battery claim and the court will 
determine the dissolution issues. At 
first glance this seems like a practical 
solution. But with today’s crowded 
courthouses, many family law judges 
conduct their hearings in chambers 
where there is no room for a jury trial. 
This may present some logistics prob- 
lems in scheduling courtrooms but it is 
not an insurmountable problem. 

Additionally, there will be eviden- 
tiary problems. Will the jury hear facts 
that are relevant to the dissolution but 
not to the battery? In the hypothetical 
case discussed above most of the infor- 
mation dealing with the equitable dis- 
tribution of the marital assets will fall 
into this category and may unfairly 
prejudice the jury for or against one of 
the parties. Suppose that one of the 
parties wants to call the child as a wit- 
ness for the battery claim. Ordinarily, 
the court would not allow the child to 
testify in the dissolution action.’ How- 
ever, the child could be subpoenaed to 
testify about the battery. Will Florida’s 
offer of judgment and demand for judg- 
ment statute, FS. §768.79(1), apply? 
Under this statute when the plaintiff’s 
judgment is at least 25 percent less 
than the defendant’s offer, the plaintiff 
must pay the defendant’s costs and fees 
from date of the offer. If those costs ex- 
ceed the plaintiff’s judgment, a judg- 
ment for the defendant is entered for 
the excess. Suppose that it is not in the 
child’s best interest for the wife to pay 
these costs? 


Analysis and Conclusions 

The above discussion shows that 
when a dissolution action is filed 
without also including a claim for bat- 
tery, a later battery claim may be 
barred either by a release or by res 
judicata. Therefore, it is likely that in 
both cases the battery claim is a com- 
pulsory claim in the dissolution ac- 
tion. 


To say that assault 
and battery and 
intentional infliction 
of emotional distress 
arise out of love, 
common interest, 
hopes, and endeavors 
distorts the plain 
meaning of the 
language 


But does this result fit with the mod- 
ern concept of marriage? Justice 
Harding wrote in his concurring opin- 
ion in Waite, that the marital relation- 
ship is designed to be a special relation- 
ship where partners can share love, 
common interest, hopes, and endeav- 
ors.® Additionally, Justice McDonald 
characterized these tort claims as oc- 
curring during the marriage and not as 
arising from the marriage.’ In light of 
these statements, how can the Florida 
Supreme Court say that these torts 
arise from the marriage? Cerniglia, 679 
So. 2d at 1160. 

It is hard to conceive that married 
partners have somehow agreed these 
torts will be a part of their marriage. 
Surely these acts are outside the mar- 
riage partnership agreement. To say 
that assault and battery and inten- 
tional infliction of emotional distress 
arise out of love, common interest, 
hopes, and endeavors is to distort the 
plain meaning of the language. 

However, assuming the court care- 
fully chose that phrase “arising from 
the marriage” for a purpose, the ques- 
tion then becomes how will the courts 
deal with these compulsory tort claims 
in the context of a dissolution of mar- 
riage action? When there is no demand 
for a jury trial or to sever the claims, 
the court will be able to resolve the is- 
sues with one eye on justice and one 
eye on efficiency. However, if a demand 
for ajury trial is made, the courts must 
deal with difficult issues, some of which 
are raised in case 4 above, because that 
is where most of the appellate cases are 
likely to “arise.” Q 


1 Waite, 618 So. 2d at 1363 (emphasis 
added). 

2 Cerniglia, 679 So. 2d at 1162 (emphasis 
added). 

3 Id. at 1165. “Since there were no genu- 
ine issues of material fact, the trial court 
properly construed the release and found, 
as a matter of law, that the release was in- 
tended by the parties to serve as a complete 
bar to all claims arising from the marriage. 
RCA Invs., Inc. v. Amerivend, Corp., 581 So. 
2d 618 (Fla. 3d D.C.A. 1991). Therefore, the 
wife’s tort and contract claims were barred 
by the release in the marital settlement 
agreement, and summary judgment was 
proper as to those counts.” Cerniglia v. 
Cerniglia, 655 So. 2d 172, 174 (Fla. 3d 
D.C.A. 1995); approved, 679 So. 2d 1160 
(Fla. 1996) (emphasis added). 

4 Cerniglia, 679 So. 2d at 1165 (emphasis 
added). 

5 “No minor child shall be deposed or 
brought to a deposition, brought to court to 
appear as a witness or to attend a hearing, 
or subpoenaed to appear at a hearing with- 
out prior order of the court based on good 
cause shown unless in an emergency situa- 
tion. This provision shall not apply to un- 
contested adoption proceedings.” FLa. Fam. 
L. R. P. 12.407. The court commentary to 
this rule indicates that this is not a com- 
plete ban on child testimony. 

§ Waite, 618 So. 2d at 1362. 

7 Td. at 1363. 
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Individuals With Disabilities Education Act: The 
Interrelationship to the ADA and Preventive Law 


his article explores many of 
the substantive issues raised 
by the Individuals With Dis- 
abilities Education Act 
(IDEA),' its relationship to the Ameri- 
cans With Disabilities Act of 1990 
(ADA),? and preventive law steps that 
can forestall problems when dealing 
with the legal issues arising from IDEA 
and its interrelationship with theADA. 


Some Fundamental Concepts 
of IDEA 

The case that sets forth the substan- 
tive requirements of IDEA is Hendrick 
Hudson District of Board of Education 
v. Rowley,458 U.S. 176 (1982). Until this 
case, the Supreme Court had never dis- 
cussed IDEA and, thus, the Supreme 
Court took the opportunity to lay out 
how IDEA suits would be handled in 
the future. 

First, central to IDEA is the term 
Individual Education Plan (IEP) but 
nobody knew what such a plan had to 
contain. In Rowley, the court said an 
IEP must contain: 


a) a statement of the present levels of edu- 
cational performance of the child; b) a state- 
ment of annual goals, including short-term 
instructional objectives; 


* * * 


c) a statement of the specific educational ser- 
vices to be provided to the child and the 
extent to which the child will be able to par- 
ticipate in regular educational programs; d) 
the projected date for initiation and antici- 
pated duration of such services; and e) ap- 
propriate objective criteria and evaluation 
procedures and schedules for determining, 
on at least an annual basis, whether instruc- 
tional objectives are being achieved.’ 


Second, IDEA requires that parents 
or guardians must be notified of any 
proposed change in the identification, 
evaluation, or educational placement of 
the child or the provision of a free ap- 
propriate public education to the child. 


Parents and 
school districts 
can take 
preventive 
steps to effectively 
deal with the 
legal issues 
arising from 
IDEA and 
the ADA 


by William D. Goren 


Parents or guardians also must be per- 
mitted to bring a complaint about any 
matter relating to such evaluation and 
education.* Achange in placement will 
be discussed later. 

Third, IDEA requires that parents be 
permitted to examine all relevant 
records, with respect to the identifica- 
tion, evaluation, and educational place- 
ment of the child and to obtain an in- 
dependent educational evaluation of 
the child.® 

Fourth, IDEA allows the parents, 
once they have exhausted administra- 
tive remedies, an initial due process 
hearing and an appeal to bring a court 
action to enforce their rights under 
IDEA.® 

Fifth, the Court discussed that IDEA 
contains a very definite bias toward 
mainstreaming. Children in special 
education are to be educated with chil- 
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dren without disabilities whenever pos- 
sible.’ Special classes, separate school- 
ing, or other removal of children with 
disabilities from the regular educa- 
tional environment occurs only when 
the nature of severity of the disability 
is such that education in regular class- 
room with the use of supplementary 
aids and services cannot be achieved 
satisfactorily.® 

Before moving on to a discussion of a 
free appropriate education, the ques- 
tion of what is a change in placement 
and how the mainstreaming require- 
ment can play out should be addressed. 
The U.S. Supreme Court answered this 
question in Honig v. Doe, 484 U.S. 304 
(1988), regarding a suspension. In 
Honig, a person with a behavior disor- 
der who was in special education got 
into a fight. When the principal was 
escorting the student to the principal’s 
office, the student kicked in a window. 
The student had a long history of be- 
havior problems and the school admin- 
istration summarily dismissed him 
from school. The student then brought 
suit. The court held that IDEA does not 
have a “dangerous” exception to the 
change in placement rules? and, there- 
fore, before suspending a student for 
more than 10 days, the schoool must 
follow the change in placement require- 
ments set forth in IDEA.” The Court 
believed that if it allowed a “dangerous” 
exception, which was not supported by 
the legislative history, schools would 
just expel disabled students as the easy 
way out of providing a free appropriate 
education to their students." 

The issue of a change in placement 
arises in other contexts as well. For 
example, the Southern District of New 
York was faced with the issue of 
whether graduation was a change in 
placement. This problem occurs quite 
frequently, as one of the strategies that 


= 
q 
= 

g 


school districts employ at times to 
stonewall the prospective plaintiff and, 
before the process can be completed, 
graduate the aggrieved party. When 
faced with this scenario, the Southern 
District of New York in Cronin v. Board 
of Education of East Ramapo School 
District,689 F. Supp. 197 (7th Cir. 
1994), said that graduation operated, 
as a practical matter, in much the same 
manner as a suspension of more than 
10 days and, thus, a change in place- 
ment did occur.” 

The discussion of whether a change 
in placement occurs is more than just 
of academic interest. When there is a 
change in placement and proceedings 
are initiated under IDEA, the stay put 
provisions of IDEA go into effect and, 
unless the state or local educational 
agency and the parents or guardian oth- 
erwise agree, the child must remain in 
the current educational placement. 

The bias toward mainstreaming can 
lead to interesting results. For example, 
what should a court do if a student’s 
psychological development would be 
better furthered in a segregated envi- 
ronment and yet the student is receiv- 
ing educational benefits in an inte- 
grated environment? This was the 
situation in which the court found it- 
self in Barwacz v. Michigan Dep’t of 
Education, 681 F. Supp. 427 (W.D. 
Mich. 1988). In the world of persons 
with hearing losses, there are the fol- 
lowing: those with normal hearing; 
those with a hearing loss, regardless of 
severity, who function in the “hearing 
world”; and those who, with severe 
hearing losses, identify themselves cul- 
turally with the deaf culture. The stu- 
dent in Barwacz identified herself as 
culturally deaf and wanted to pursue 
her education in an environment that 
would affirm that choice.'* The court 
sympathized with Barwacz’s plight, es- 
pecially since the federal government 
insisted on mainstreaming but also had 
created a school for the deaf. The court 
also said that the provisions of IDEA 
were quite clear that mainstreaming is 
to be the preferred option if the student 
was receiving a free appropriate edu- 
cation.® 


Free Appropriate Public 
Education 

Critical to substantive analysis of 
IDEA is the concept of “free appropri- 
ate public education.” IDEA guarantees 
a free appropriate education to quali- 


fied students.'* However, IDEA does not 
itself define what is “a free appropri- 
ate education”” and, thus, the Supreme 
Court in Rowley was faced with setting 
out the principles for determining when 
a free appropriate education has been 
provided. 

The Supreme Court said that under 
IDEA, a free appropriate education 
means special education and related 
services that: 1) have been provided at 
public expense, under public supervi- 
sion and direction, and without charge; 
b) meet the standards of the state edu- 
cational agency; c) include an appropri- 
ate preschool, elementary, or secondary 
school education in the state involved; 
and d) are provided in conformity with 
the IEP.* 

To clarify, the Court said that a free 
appropriate education consists of educa- 
tional instruction specially designed to 
meet the unique needs of the handi- 
capped child, supported by such services 
as are necessary to permit the child to 
benefit from the instruction.’® In deter- 
mining whether the special education 
student is receiving educational benefits, 
one factor to consider if the child is in 
regular classrooms is whether the child 
has an IEP that is reasonably calculated 
to achieve passing marks and advance 
from grade to grade.” 


Court View of an IDEA Case 
The Rowley case set forth the stan- 
dards of review for IDEA cases. In 
Rowley, the Court stated that review- 
ing an IDEA case involved a two-step 
process. It must be determined: 1) 
whether the state has complied with the 
procedures set forth in IDEA,” and 2) 
whether the IEP developed through 
IDEA is reasonably calculated to enable 
the child to receive educational ben- 
efits.2 Some states have gone beyond 
this minimum standard and have codi- 
fied laws specifying that the public 
schools must provide special education 
programs and services that are de- 
signed to develop the maximum poten- 
tial of each child with a disability.“ 
Another issue with which a court 
must deal in reviewing an IDEA case 
is the weight the reviewing court should 
give to the administrative record and 
findings. In Rowley, the Court said that 
the standard of review was “due 
weight.” However, “due weight” is a 
rather amorphous term so further guid- 
ance must be sought from decisions. In 
reviewing these, it is apparent that how 
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much weight is given to the adminis- 
trative proceedings depends on location 
in the country. In some circuits, due 
weight is equated with de novo, a fresh 
look,” while the Seventh Circuit has 
adopted a middle ground (combining 
the concepts of a fresh look but with 
quite a bit of respect for the adminis- 
trative record). 


How the ADA Relates to IDEA 

The definition of disability under the 
ADA is far broader than the definitions 
under IDEA. Under IDEA, there are 
varying disabilities and they are all 
defined in the regulations. Those defi- 
nitions are quite specific. Whereas, the 
ADA defines a disability as any of the 
following: 1) a physical or mental im- 
pairment that substantially limits one 
or more of life’s major activities; 2) a 
record of such an impairment; or 3) per- 
ception of one as having such an im- 
pairment.” The first definition of dis- 
ability contains many terms that have 
engendered much litigation (e.g., “ma- 
jor life activity” and “substantially 
limit” to name just two), but a fuller 
discussion of that is beyond the scope 
of this article. Schools need to be con- 
cerned with all three definitions of a 
disability. However in the special edu- 
cation field, it can be expected that a 
record of impairment will arise quite 
frequently, as it is not unusual! for ex- 
ceptional children to have long records 
of disabilities as defined by the ADA. 
These disabilities may or may not be 
present at the time. 

Just because a person has a disabil- 
ity as defined by the ADA does not mean 
that the person is protected by the ADA. 
The person must be otherwise quali- 
fied. “Otherwise qualified” is a term of 
art and, with respect to governmental 
entities in a nonemployment context, 
means that an individual with a dis- 
abling condition or disability can, with 
or without reasonable modifications to 
rules, policies, or practices; the removal 
of architectural, communication, or 
transportation barriers; or the provi- 
sion of auxiliary aids and services, meet 
the essential eligibility requirements 
for the receipt of services or the par- 
ticipation in programs or activities pro- 
vided by a public entity.” Of course, this 
definition raises the question of what 
is a reasonable modification. The ADA 
addresses that issue in the negative. 
That is, a governmental entity must 
make reasonable modifications, unless 


to do so would constitute an undue 
hardship or a fundamental alteration 
in the program.” If the modification 
would constitute an undue hardship, 
the head of the public entity must so 
certify and all things must be done to 
accommodate the person up to the point 
of undue hardship or fundamental al- 
teration in the program.* Undue hard- 
ship requires economic-based proof 
and, as a result, will be very difficult 
for a public entity to prove.*' Therefore, 
a public entity is better off arguing a 
fundamental alteration in the program. 
A critical question with regard to ac- 
cessibility in the context of governmen- 
tal entities (which all public schools 
are) is what constitutes a program. The 
question is critical because, under Title 
II of theADA—the title of the ADA that 
applies to governmental entities—each 
of a public entity’s facilities need not 
be accessible® if the facility was con- 
structed before January 26, 1992.*° 
Only the public entities programs must 
be accessible.** Unfortunately, case law 
offers little guidance on this issue. 
Therefore, it is suggested that the pub- 
lic entity should use the self-evaluation 
process (the public entity was supposed 
to complete the self-evaluation by Janu- 
ary 26, 1993) to determine what is a 
program.* Further, the public entity 
can take some steps to determine what 
constitutes a “program.” The public 
entity should consider commonalities in 
the delivery of the particular service. 
and the common usage of the term “pro- 
gram.” It may be fairly obvious to 
people in the governmental entity what 
its particular program is. For example, 
referring to an “athletic program”® is 
common. Finally, the determination of 
what constitutes a “program” should be 
made with the input of the governmen- 
tal entity’s staff and its legal counsel. 


Preventive Steps 

There are numerous preventive steps 
that can be taken so that the school dis- 
trict or parent can effectively deal with 
the many legal issues arising from 
IDEA and the ADA. 


1) Document, document, document. 


2) Make sure that the IEP is indi- 
vidualized.*’ 


3) Be flexible and do not compart- 
mentalize a student into a disability 
category and refuse to provide services 
outside of it. The consequence of doing 
that could well be an ADA violation.* 


4) The school district needs to know 
how its jurisdiction handles the issue 
of change in placement, particularly 
when the parents institute due process 
proceedings.*® 

5) Alternatives should always be 
available; otherwise, the court will have 
to choose between the alternatives pre- 
sented.*° 


6) IDEA disabilities should be evalu- 
ated first. If the answer is no, evaluate 
for ADA disabilities. If the answer to 
the ADA evaluation is yes, reasonably 
accommodate. 


7) Whether the problem is related to 
education of the child or something else 
should be evaluated. For example, the 
matter might involve program accessibil- 
ity rather than an education matter per 
se.*! Thus, one may be dealing with the 
ADA, rather than with IDEA or §504. 


8) Competent and knowledgeable 
people should be on the multi-disciplin- 
ary team.” 


9) The special education teachers 
and the regular teachers should com- 
municate with each other. O 


1 20 U.S.C. §§1400 et seq. 

2 42 U.S.C. §§12101 et seq. 

3 Td. 

4 Td. 

5 Id. at 182. 

§ Jd. at 183. If the parents are successful, 
they are entitled to attorneys’ fees. See 
Board of Education of Murphysboro v. Illi- 
nois Board of Education, 41 F.3d 1162, 1169 
(7th Cir. 1994). 

7 Rowley, 458 U.S. at 202. 

§ Id. at 202-203 n.24. 

9 Id. at 323. 

10 Td. at 325. 

1 Td. at 324. 

2 Td. at 203. 

18 Td. at 201, citing 20 U.S.C. §1415(e)(3). 

4 Barwacz v. Michigan Dep’ of Education, 
681 F. Supp. 427, 435-436 (W.D. Mich. 1988). 
It must be noted that being deaf is very 
much a cultural choice. A person can have a 
severe hearing loss and yet not identify him- 
self or herself as culturally deaf. This is cer- 
tainly true in my case. I have a hearing loss 
of 65-90 decibels, depending on the tone in 
each ear, wear top of the line hearing aids, 
lip read, function very much in the hearing 
world, and do not know sign language. De- 
spite my hearing loss, which is considered 
severe to profound, I do not consider myself 
deaf nor, for that matter, would I ever be 
accepted in the deaf culture. 

18 Td. at 436-437. 

6 Rowley, 458 U.S. at 186. 

18 Td. at 188. 

19 Td. at 188-189. 

20 Td. at 203. 

21 Td. at 206. 
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22 Td. at 206-207. 

23 Eg., Barwacz v. Michigan Dep’t of Edu- 
cation, 681 F. Supp. 427, 433 (W.D. Mich. 
1988). 

4 Rowley, at 458 U.S. 206. 

25 Johnson v. Lancaster-Lebanon Interme- 
diate Unit 13, 757 F. Supp. 606, 614 (E.D. 
Penn. 1991); see also infra notes 37-38. 

26 Board of Education of Murphysboro v. 
Illinois Board of Education, 41 F.3d 1162, 
1166-1167 (7th Cir. 1994). 

27 42 U.S.C. §12102(2). 

28 Td. at definition of Qualified Individual 
with a Disability. 

29 See 28 C.F.R. §35.150(3). 

31 Td.; see also Helen L. v. DiDario, 46 F.3d 
325 (3d Cir. 1995). 

32 28 C.F.R. §35.150(a)(1). 

33 28 C.F.R. §35.151(a). 

34 28 C.E.R. §35.150(a). 

35 See 28 C.F.R. §35.105. 

36 See Hollenbeck v. Board of Education of 
Rochelle Township, 699 F. Supp. 658 (N.D. 
Ill. 1988). A fascinating case involving a 
mobility impaired student who wanted to 
participate in sports. Today the suit would 
have been brought under Title II of the ADA. 
Hollenbeck not only won his case, but to- 
day you can see him in Nike commercials, 
where he capitalizes on his being one of the 
premiere paralympic athletes in the world. 

37 Johnson v. Lancaster-Lebanon Interme- 
diate Unit 13, 757 F. Supp. 606 (E.D. Penn. 
1991). 

38 Cronin v. Board of Education of East 
Ramapo Central School District, 689 F. 
Supp. 197 (S.D. N.Y. 1988). 

4° See Board of Education of Murphysboro 
v. Illinois Board of Education, 41 F.3d 1162 
(7th Cir. 1994). 

4! See supra note 38. 
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COMPENSATION 


The North River Insurance Co. v. Wuelling: 
The First District Court of Appeal Recedes 
from Waffle House 


n workers’ compensation law, a 

petition for benefits,' filed by the 

employee/claimant begins the 

litigation process. The insurance 
carrier is required either to file a no- 
tice of denial? with the Division of Work- 
ers’ Compensation within 14 days of re- 
ceiving the petition for benefits, or pay 
the requested benefits without preju- 
dice to its right to deny the claim within 
120 days.* Central to the debate in 
Waffle House v. Hutchinson, 673 So. 2d 
883 (Fla. lst DCA 1996), and The North 
River Insurance Co. v. Wuelling , 683 So. 
2d 1090 (Fla. 1st DCA 1996), was the 
question of what penalty, if any, is im- 
posed if a carrier fails to file a notice of 
denial within 14 days of receipt of a 
petition for benefits. 


Waffle House and its Progeny 
The First District Court of Appeal 
held in Waffle House that insurance 
carriers, under F.S. §440.192(8), are 
precluded from contesting compensabil- 
ity when they fail to file a notice of de- 
nial within 14 days after receipt of a 
petition for benefits. The claimant in 
Waffle House was allegedly injured at 
work in November 1993. A notice of in- 
jury was filed on December 2, 1993. 
Waffle House filed a notice of denial 14 
days after the notice of injury was filed. 
Thereafter, the claimant filed an initial 
petition for benefits on June 23, 1994, 
and two amended petitions in Septem- 
ber and October 1994. Waffle House did 
not file notices of denial to these peti- 
tions or commence payment. At the fi- 
nal hearing, the judge of compensation 
claims (JCC) raised the issue of the 
applicability of F.S. §440.192(8), and 
ruled that even though Waffle House 
timely filed an initial notice of denial, 
its failure to file a second notice of de- 
nial after the claimant filed her subse- 
quent petitions meant that Waffle 


What penalty 
does an insurance 
carrier face for 
failing to file a 
notice of denial 
within 14 days of 
receiving a petition 
for workers’ 
compensation 


benefits? 


by Jason D. Lazarus 


House had accepted the accident as 
compensable. The First District Court 
of Appeal affirmed. 

In Regency Kawaski & Sea Doo v. 
Sheppard, 674 So. 2d 849 (Fla. lst DCA 
1996), the First District Court of Ap- 
peal reaffirmed its stance in Waffle 
House. The court held in Regency 
Kawaski that the carrier could not raise 
a Martin v. Carpenter, 132 So. 2d 400 
(Fla. 1961),* defense since the defense 
was not raised by a notice of denial 
within 14 days of the petition. 

Finally, in Spence v. Trader Publish- 
ing Co., 675 So. 2d 974 (Fla. lst DCA 
1996), the First District Court of Ap- 
peal held, under the authority of Waffle 
House, that a claimant’s stroke that did 
not take place at work was compens- 
able by operation of F.S. §440.192(8). 
The claimant in Spence filed a notice of 


injury on April 18, 1993. The employer 
filed a notice of denial which denied any 
and all benefits for stress which caused 
a stroke.A petition for benefits was filed 
by the claimant in July 1994, and an 
amended petition was filed in August 
1994. The employer/carrier did not file 
notices of denial to either of the 
claimant’s petitions. The JCC denied 
the claim, holding that the claimant 
was not prejudiced by the carrier’s fail- 
ure to file subsequent notices of denial 
because the claimant knew from the 
beginning that the carrier had contro- 
verted the entire claim. The First Dis- 
trict Court of Appeal reversed because 
the original notice of denial filed by the 
carrier did not “stand over” against the 
subsequent petitions. Therefore, no 
notice of denial was filed by the carrier 
to the subsequent petitions, and under 
Waffle House, the claim was deemed 
compensable by the First District Court 
of Appeal due to the carrier’s inaction. 

However, the First District, in an en 
banc decision, receded from Waffle 
House and its progeny in North River 
Insurance Co. v. Wuelling, holding that 
an insurance carrier’s failure to file a 
notice of denial within 14 days of re- 
ceiving a petition for benefits does not 
act as a “procedural default,” thereby 
preventing the insurance carrier from 
contesting compensability. The 
Wuelling decision is an example of a 
stunning reversal of negative precedent 
for insurance carriers, and is a large 
victory for carriers and employers in 
workers’ compensation law. 


The Wuelling Decision 

The claimant in Wuelling argued, 
based upon Waffle House, that a carrier 
who fails to file a notice of denial within 
14 days of receipt of a petition for ben- 
efits has defaulted and cannot raise any 
affirmative defenses to the payment of 
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: 


benefits. The carrier took the position 
that FS. §440.192(8) did not provide for 
a procedural default, but instead only 
precluded a carrier from denying com- 
pensability® when the carrier has 
availed itself of the pay and investigate 
provisions of FS. §440.20(4), and does 
not deny compensability within 120 
days of voluntarily providing benefits. 
Resolution of this issue turned on the 
court’s construction of the third sen- 
tence of F.S. §440.192(8), which pro- 
vides in relevant part: “A carrier that 
does not deny compensability in accor- 
dance with s. 440.20(4) is deemed to 
have accepted the employee’s injuries 
as compensable, unless it can establish 
material facts relevant to the issue of 
compensability that could not have been 
discovered through reasonable investiga- 
tion within the 120-day period.” 

In Wuelling, the employee/claimant 
had a compensable shoulder injury at 
work in 1985. After reaching maximum 
medical improvement in 1986, the 
claimant received a lump sum settle- 
ment that excluded medical benefits. 
Subsequently, nearly eight years 


The Wuelling court 
decided that the 
statute simply did 
not provide a basis 
for stripping a 
carrier of its 
defenses for failing 
to timely file a 
notice of denial 


passed during which the claimant re- 
ceived no medical care for his shoulder. 
In the summer of 1994, the claimant 
received medical care that he claimed 
was related to his 1985 work injury. 
The carrier received a petition for 
benefits on August 15, 1995, seeking 
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payment for the claimed medical care. 
However, the carrier waited until Oc- 
tober 25, 1995, to file its notice of de- 
nial based on the statute of limitations.’ 
When the matter came to final hear- 
ing, the JCC found that the penalty 
under §440.192(8) for the carrier’s fail- 
ure to timely respond to the petition for 
benefits was “forfeiture of the carrier’s 
right to contest compensability of the 
petition,” and that by asserting the 
statute of limitations defense the car- 
rier was in essence denying compens- 
ability. The JCC held that the carrier’s 
“procedural default” based on FS. 
§440.192(8) revived the claim that was 
previously barred by the statute of limi- 
tations, and ordered the carrier to pay 
the medical bills plus interest, costs, 
and a reasonable attorneys’ fee.? 

On appeal, the First District Court 
of Appeal decided to re-examine its de- 
cision in Waffle House. The Wuelling 
court explained its decision to recede 
from Waffle House by careful examina- 
tion of the interplay between F.S. 
§440.192(8) and §440.20(4). Section 
440.20 deals with the time for payment 
of compensation and the penalties for 
late payment. It requires a carrier to 
either deny compensability or entitle- 
ment to benefits, or to pay benefits as 
provided in other parts of FS. ch. 440 
within 14 days after receipt of a notice 
of injury.’° Section 440.20(4), known as 
the “pay and investigate” provision, al- 
lows a carrier to postpone the decision 
to deny the obligation to pay benefits 
for a work related injury for up to 120 
days while it investigates the claim, 
provided benefits are paid during the 
investigation." The carrier must, before 
the expiration of the 120 days, deny 
compensability of the claim or forever 
lose its right to deny.’ On the other 
hand, F'S. §440.192 sets out the proce- 
dures for an employee to secure ben- 
efits that the employee has not re- 
ceived, but to which the employee 
believes he or she is entitled. This pro- 
cess is begun by the employee filing a 
petition for benefits.” The filing of the 
petition may occur during the 120-day 
period for investigation following the 
notice of injury if the carrier has de- 
nied a portion of the benefits. As dis- 
cussed above, the carrier is required to, 
within 14 days of receipt of the petition, 
pay the benefits requested or file a no- 
tice of denial.* 

The Wuelling court pointed out that 
the decision to pay benefits under FS. 


§440.192(8), after a petition is filed, is 
without prejudice to the carrier’s “right 
to deny” within 120 days under FS. 
§440.20(4).'5 According to the court, the 
“right to deny” referenced in F.S. 
§440.192(8) pertains to the right that 
may arise under the “pay and investi- 
gate” provision of F.S. §440.20(4).*6 
Therefore, the court found that the 
third sentence of F.S. §440.192(8), 
which refers to a carrier’s failure to 
deny compensability in accordance with 
FS. §440.20(4), “refers to and is a reit- 
eration of the waiver provision of 
440.20(4) as it relates to the opportu- 
nity to pay and investigate.”!” Accord- 
ingly, FS. §440.192(8) only precludes 
a carrier from claiming that no injury 
for which benefits may be due was oc- 
casioned by an accident that arose out 
of the employment and occurred dur- 
ing the course and scope of employ- 
ment, when the carrier has availed it- 
self of the pay and investigate provisions 
of F.'S. §440.20(4) and does not deny com- 
pensability within 120 days of providing 
the requested benefits. 

Using this interpretation, the court 
held that neither F.S. §440.192(8) or 
§440.20(4) addresses a penalty for a 
carrier’s failure to timely file a notice 
of denial after a petition has been 
filed.'* Moreover, the court found that 
nothing in either section stripped a car- 
rier of its defenses or its ability to de- 
fend itself against a petition for ben- 
efits, due to its failure to file a notice of 
denial within 14 days.’* Any penalty for 
a carrier’s failure to file a notice of de- 
nial or failure to take any action what- 
soever in response to a petition is found 
elsewhere in F‘S. ch. 440. Specifically, 
the court pointed to §440.20(6)-(8), 
which provide sanctions for a carrier’s 
failure to timely pay compensation 
within seven days after it becomes due; 
FS. §440.24(3), which provides for pay- 
ment of the claimant’s attorneys’ fees 
by the carrier or the employer in cer- 
tain situations; and Florida Adminis- 
trative Code Rule 38F-24.0231(1)(c), 
which provides a penalty for untimely 
filing practices.” 


Conclusion 

The Wuelling decision is a significant 
one for insurance carriers. Typically, 
notices of denial are completed by an 
insurance adjuster who is inundated 
with work. Occasionally, with no bad 
intent, a notice of denial may not be 
filed timely. The consequence of this 


Any penalty for a 
carrier’s failure to 
timely file a notice of 
denial after receipt of 
a petition for benefits 
will have to be 
found by looking 
elsewhere in 
ES. ch. 440 and the 
Administrative Code 


inaction under Waffle House resulted in 
the carrier being stripped of all its de- 
fenses even though the carrier acted 
without malice. The Wuwelling court de- 
cided that F.'S. §440.192(8) simply did 
not provide a basis for stripping a car- 
rier of its defenses for failing to timely 
file a notice of denial. Accordingly, in 
the future, any penalty for a carrier’s 
failure to timely file a notice of denial 
following receipt of a petition for ben- 
efits will have to be found by looking 
elsewhere in F.S. ch. 440 and the 
Florida Administrative Code. 0 


1A petition for benefits is similar to a 
complaint. When disputes between an em- 
ployee and insurance carrier are not re- 
solved informally, the employee is required 
to serve by certified mail on the employer, 
the employer’s carrier, and the division in 
Tallahassee a petition for benefits contain- 
ing a detailed description of the injury, 
cause of injury, description of the 
employee’s job, work responsibilities, work 
the employee was performing when the 
injury occurred, and a specific statement 
of all benefits or compensation that the 
employee is seeking. Fia. Stat. §440.192. 

2 A notice of denial is similar to an an- 
swer. The notice of denial must contain a 
list of benefits requested by the claimant 
in a petition for benefits but not paid and 
the carrier’s reasons for nonpayment. FLA. 
Stat. §440.192. 

3 Fra. Stat. §440.192(8) (1996). 

4 Martin Co. v. Carpenter, 132 So. 2d 400 
(Fla. 1961). This defense arises and pre- 
cludes benefits under the Workers’ Com- 
pensation Act for an otherwise compens- 
able injury when an employee makes a 
false representation as to physical condi- 
tion or health in procuring employment if 
there is a causal relationship between the 
injury and the false representation and if 


1) the employee knew the representation 
to be false; 2) the employer relied upon the 
false representation; and 3) such reliance 
resulted in consequent injury to the em- 
ployer. Id. at 406. 

5 Compensability is a term of art in 
workers’ compensation law. However, com- 
pensability is not specifically defined in 
Fa. Stat. ch. 440. The Wuelling court con- 
cluded that “compensability” as is used in 
§§440.192 and 440.20 is “limited to a de- 
termination of whether the injury for 
which benefits are claimed arose out of, 
and occurred within the course and scope 
of, the claimant’s employment.” Wuelling, 
683 So. 2d at 1092. 

® Stat. §440.20(4) (1996). 

7 Fra. Star. §440.19 (1996), sets forth the 
statute of limitations for workers’ compen- 
sation matters. 

8 Wuelling, 683 So. 2d at 1091. 

10 A notice of injury is a form that must 
be completed by the employer and sent to 
the carrier within seven days after actual 
knowledge of injury or death. Fia. Srar. 
§440.185(2) (1996). 

1 Fra. Stat. 440.20(4)(1996). 

3 

18 Fla. Stat. §440.192 (1996). 

Fd. 


15 Wuelling, 683 So. 2d at 1092. 
16 Td. 


17 Td. 
18 Td. 
19 Td. 
20 Td. at n.1. 


Jason D. Lazarus is an associate 
with the law firm of Hurley & Rogner, 
Orlando. He received his B.A. from 
the University of Central Florida and 
J.D. from Florida State University. 
Mr. Lazarus practices solely in the 
area of workers’ compensation law. 

This column is submitted on be- 
half of the Workers’ Compensation 
Section, Alfred L. Deutschman, chair, 
and Pam Foels, editor. 
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